
or license fees or derived from any activities performed by another organization, agency,
or individual and conducted under a marketing program, are not state money and shall be
deposited in a financial institution in this state. The money shall be allocated to the
marketing program under which it is collected or received and shall be disbursed only for
the necessary expenses incurred for the marketing program according to the rules
established under the marketing program and for grants authorized under a marketing
agreement or marketing program.

(2) Except as otherwise provided for in this subsection, all expenditures shall be
audited by a certified public accountant at least annually and within 30 days after completion
of the audit, the certified public accountant shall give copies of the audit to the members
of the committee and the director. An activity and financial report shall be published
annually and made available to interested parties. A committee with annual assets of
$50,000.00 or less, based upon a 3-year average, shall be audited twice between referenda
and shall have a financial review conducted in those years where it is not audited under
this subsection.

290.659 Refunds.
Sec. 9. (1) Money remaining from the assessments collected under a marketing program

may be refunded at the close of any marketing season upon a pro rata basis to all persons
from whom assessments were collected. If the committee finds that the money may be
necessary to defray the cost of operating a marketing program in succeeding marketing
seasons, all or any portion of the money may be carried over into succeeding seasons.

(2) Upon termination of any marketing program, all money remaining and not required
to defray the expenses of operating the marketing program shall be refunded on a pro
rata basis to persons from whom assessments were collected. If the committee finds that
the refundable amount is so small as to make impracticable the computation and refunding
of the money, it may be used to defray the expenses incurred by the department in the
formulation, adoption, administration, or enforcement of any subsequent marketing
program for the commodity or for agricultural research for that commodity. In the case of
money earned from royalties, license fees, or other assets that may be collected or
received after termination of a marketing program, that money shall be allocated to any
institution of higher education engaged in agricultural or nutritional research, as
determined by the director.

290.660 Petition for program or amendment; notice; public hearing;
decision by director; producers.
Sec. 10. (a) Whenever the director has received a petition signed by 25%, or 200,

whichever is less, of the producers of an agricultural commodity regarding the adoption of
a marketing program or amendments to an existing marketing program, he or she shall
give notice of a public hearing on the proposed marketing program or the proposed
amendments to an existing marketing program. After receiving a petition for the establish-
ment of a marketing program, the director may appoint a temporary producer committee
to develop the proposed marketing program to be considered at the public hearing.

(b) The director may require all handlers or processors of the agricultural commodity
or distributors of the agricultural commodity input as individuals or through their trade
associations to file with him or her within 30 days a report, properly certified, showing the
correct names and addresses of all producers of the agricultural commodity from whom
such handler, processor, or distributor received such agricultural commodity or agricultural
commodity input in the marketing season next preceding the filing of such report. The
director shall not make public or provide to anyone for private use the information
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contained in the individual reports of handlers or processors filed with the director
pursuant to this section.

(c) The director shall issue a decision within 45 days after the close of the hearing
based upon his or her findings and deliver to all parties of record appearing at the hearing
and any other interested parties upon the request of those interested parties, by mail or
otherwise, copies of the findings and recommendation approving or disapproving of the
proposed marketing program. The recommendation shall contain the text in full of any
proposed marketing program or amendment of an existing marketing program. The
recommendation shall be substantially within the purview of the notice of hearings and
shall be supported by evidence taken at the hearing or by documents of which the director
is authorized to take official notice.

290.661 Referendum to determine assent of producers and processors.
Sec. 11. (1) After recommending the adoption or amendment of a marketing program,

the director shall determine by a referendum whether the affected producers assent to
the proposed action. If provisions prescribed in section 3(1)(h) are part of the proposed
marketing program, the director shall also determine by a referendum if processors
assent to the proposed action. The director shall conduct the referendum within 45 days
after the issuance of the recommendation. The affected producers shall be considered to
have assented to the proposal if more than 50% by number of those voting representing
more than 50% of the volume of the affected agricultural commodity produced by those
voting assent to the proposal. The affected processors, if provisions prescribed in section
3(1)(h) are in the marketing program, shall be considered to have assented to the proposal
if more than 50% by number of those voting representing more than 50% of the volume of
the affected agricultural commodity processed by those voting assent to the proposal.

(2) A marketing program involving provisions prescribed in section 3(1)(h) shall not be
instituted without assent of both the affected producers and the affected processors.

290.667 Marketing agreements with producers, handlers, and others;
effective upon signing.
Sec. 17. (1) The director may enter into marketing agreements with producers, handlers,

or other parties where such agreements will tend to supplement or aid in the accomplish-
ment of the objectives of a marketing program.

(2) The execution of a marketing agreement does not affect the adoption, administration,
or enforcement of any marketing program under this act. The director may hold a concurrent
hearing upon a proposed marketing agreement and a proposed marketing program in the
manner provided in this act, giving due notice and opportunity for hearing for a marketing
agreement.

(3) When a marketing agreement is proposed for any agricultural commodity or
agricultural commodity input, the director shall call a public hearing. The director’s
decision to enter into or not enter into a marketing agreement is subject to the same
requirements for justification on the basis of factual evidence introduced at the hearing.
A marketing agreement, if recommended by the director, shall become effective when
signed by the director and the other parties to the agreement.

290.669 Action to enforce compliance; injunction; jurisdiction.
Sec. 19. The director may institute an action necessary to enforce compliance with this

act, a rule promulgated under this act, or a marketing agreement or program adopted
under this act and committed to his or her administration. In addition to any other remedy
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provided by law, the director may apply for relief by injunction to protect the public
interest without being compelled to allege or prove that an adequate remedy at law does
not exist. The application may be made to a court of competent jurisdiction.

290.671 Referendum; requirements; exception; time period.
Sec. 21. (1) Except as otherwise provided in subsection (2), all marketing programs

established under this act shall be resubmitted to a referendum of the producers during
each fifth year of operation.

(2) A producer referendum under subsection (1) is not required for a marketing
program if all the following circumstances exist:

(a) The agricultural commodity or agricultural commodity input subject to the marketing
program is involved in a commodity checkoff program established pursuant to federal law.

(b) The federal commodity checkoff program involving the agricultural commodity
provides for a mechanism for a producer referendum.

(c) The marketing program involving the agricultural commodity or agricultural
commodity input is entirely financed by that federal commodity checkoff program.

(3) If the federal commodity checkoff is suspended or terminated, a marketing program
established under this act shall conduct a referendum of the producers within 18 months
after the suspension or termination.

290.672 Interest on unpaid assessment.
Sec. 22. If the assessment is not paid by the date specified by a committee as permitted

under section 5(g), the unpaid assessment shall be subject to an interest charge of 1% per
month.

290.673 Violations; penalties.
Sec. 23. (1) Except as provided in subsections (2) and (3), a person who violates this act

is guilty of a misdemeanor punishable by a fine of up to $1,000.00 a day.

(2) A member of the board who intentionally violates section 7(8) shall be subject to
the penalties prescribed in the open meetings act, 1976 PA 267, MCL 15.261 to 15.275.

(3) If the board arbitrarily and capriciously violates section 7(9), the board shall be
subject to the penalties prescribed in the freedom of information act, 1976 PA 442, MCL
15.231 to 15.246.

290.674 Venue for prosecution of violation; enforcement; institution
of prosecution for violation.
Sec. 24. (1) Except as provided in subsections (2) and (3), prosecution for violation of

this act may be instituted in any county in which any of the defendants reside, or in which
the violation was committed, or in which any of the defendants have a principal place of
business. State and county law enforcement officers shall enforce this act.

(2) A prosecution for a violation of section 7(8) shall be instituted in the manner
provided for in the open meetings act, 1976 PA 267, MCL 15.261 to 15.275.

(3) A prosecution for a violation of section 7(9) shall be instituted in the manner
provided for in the freedom of information act, 1976 PA 442, MCL 15.231 to 15.246.

Repeal of § 290.665; repeal of R 285.301.1 to R 285.301.40.
Enacting section 1. (1) Section 15 of the agricultural commodities marketing act, 1965

PA 232, MCL 290.665, is repealed.

PUBLIC ACTS 2002—No. 601 2153



(2) R 285.301.1 to R 285.301.40 of the Michigan administrative code are repealed. 

This act is ordered to take immediate effect.
Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.

[No. 602]

(HB 6428)

AN ACT to amend 1966 PA 28, entitled “An act to authorize the board of trustees of
police and firemen or municipal employees retirement systems to increase benefits,” by
amending the title and sections 1 and 2 (MCL 38.571 and 38.572).

The People of the State of Michigan enact:

TITLE

An act to authorize the board of trustees of police and firemen retirement systems,
municipal employees retirement systems, or county retirement systems to increase benefits.

38.571 Reserve fund; use of interest for medical, hospital, or nursing
care for system member.
Sec. 1. The board of trustees with the approval of the governing body of the county,

city, village, or township of any police and firemen retirement system, municipal employees
retirement system, or county retirement system may use not more than 1/2 of the interest
earned by any reserve fund in the system to contract for medical, hospital or nursing care
for any person receiving benefits of the system. “Reserve fund” means the money
contributed by the city, village, township, or county.

38.572 Computation of liability for regular interest; inclusions;
exclusions.
Sec. 2. The amount of interest used according to the provisions of this act shall be

included as interest and other earnings on the money of the retirement system in the
computation of any city, village, township, or county liability for regular interest. These
supplemental benefits shall not be considered an increase in the rate of retirement
allowances to be paid. They shall be on a year-to-year basis and shall not create a liability
for their continuance.

This act is ordered to take immediate effect.
Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.

[No. 603]

(HB 5403)

AN ACT to amend 1975 PA 228, entitled “An act to provide for the imposition, levy,
computation, collection, assessment and enforcement, by lien or otherwise, of taxes on
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certain commercial, business, and financial activities; to prescribe the manner and times
of making certain reports and paying taxes; to prescribe the powers and duties of public
officers and state departments; to permit the inspection of records of taxpayers; to
provide for interest and penalties on unpaid taxes; to provide exemptions, credits, and
refunds; to provide penalties; to provide for the disposition of funds; to provide for the
interrelation of this act with other acts; and to provide an appropriation,” by amending
section 4 (MCL 208.4), as amended by 1999 PA 115.

The People of the State of Michigan enact:

208.4 Definitions; C, D.
Sec. 4. (1) “Casual transaction” means a transaction made or engaged in other than in

the ordinary course of repeated and successive transactions of a like character, except
that a transaction made or engaged in by a person that is incidental to that person’s
regular business activity is a business activity within the meaning of this act.

(2) “Commissioner” means the state commissioner of revenue.

(3) Except as otherwise provided in subsection (4), “compensation” means all wages,
salaries, fees, bonuses, commissions, or other payments made in the taxable year on behalf
of or for the benefit of employees, officers, or directors of the taxpayers. Compensation
includes, but is not limited to, payments that are subject to or specifically exempt or
excepted from withholding under sections 3401 to 3406 of the internal revenue code.
Compensation also includes, on a cash or accrual basis consistent with the taxpayer’s
method of accounting for federal income tax purposes, payments to state and federal
unemployment compensation funds, payments under the federal insurance contribution
act and similar social insurance programs, payments, including self-insurance, for worker’s
compensation insurance, payments to individuals not currently working, payments to
dependents and heirs of individuals because of current or former labor services rendered
by those individuals, payments to a pension, retirement, or profit sharing plan, and pay-
ments for insurance for which employees are the beneficiaries, including payments under
health and welfare and noninsured benefit plans and payments of fees for the administration
of health and welfare and noninsured benefit plans. Compensation does not include any of
the following:

(a) Discounts on the price of the taxpayer’s merchandise or services sold to the
taxpayer’s employees, officers, or directors that are not available to other customers.

(b) Payments to an independent contractor.

(c) For tax years beginning after December 31, 1994, payments to state and federal
unemployment compensation funds.

(d) For tax years beginning after December 31, 1994, the employer’s portion of
payments under the federal insurance contributions act, chapter 21 of subtitle C of the
internal revenue code, 26 U.S.C. 3101 to 3128, the railroad retirement tax act, chapter 22
of subtitle C of the internal revenue code, 26 U.S.C. 3201 to 3233, and similar social
insurance programs.

(e) For tax years beginning after December 31, 1994, payments, including self-
insurance payments, for worker’s compensation insurance or federal employers’ liability
act insurance pursuant to chapter 149, 35 Stat. 65, 45 U.S.C. 51 to 60.

(4) For tax years that begin after December 31, 2003, for purposes of determining
compensation of a professional employer organization, compensation includes payments
by the professional employer organization to the officers and employees of an entity
whose employment operations are managed by the professional employer organization.
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Compensation of the entity whose employment operations are managed by a professional
employer organization does not include compensation paid by the professional employer
organization to the officers and employees of the entity whose employment operations are
managed by the professional employer organization. As used in this subsection, “pro-
fessional employer organization” means an organization that provides the management
and administration of the human resources and employer risk of another entity by
contractually assuming substantial employer rights, responsibilities, and risk through a
professional employer agreement that establishes an employer relationship with the
leased officers or employees assigned to the other entity by doing all of the following:

(a) Maintaining the right of direction and control of employees’ work, although this
responsibility may be shared with the other entity.

(b) Paying wages and employment taxes of the employees out of its own accounts.

(c) Reporting, collecting, and depositing state and federal employment taxes for the
employees.

(d) Retaining the right to hire and fire employees.

(5) “Department” means the revenue bureau of the department of treasury. 

This act is ordered to take immediate effect.
Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.

[No. 604]

(SB 1356)

AN ACT to amend 1961 PA 236, entitled “An act to revise and consolidate the statutes
relating to the organization and jurisdiction of the courts of this state; the powers and
duties of such courts, and of the judges and other officers thereof; the forms and attributes
of civil claims and actions; the time within which civil actions and proceedings may be
brought in said courts; pleading, evidence, practice and procedure in civil and criminal
actions and proceedings in said courts; to provide remedies and penalties for the violation
of certain provisions of this act; to repeal all acts and parts of acts inconsistent with or
contravening any of the provisions of this act; and to repeal acts and parts of acts,” by
amending section 2163a (MCL 600.2163a), as amended by 1998 PA 324.

The People of the State of Michigan enact:

600.2163a Definitions; prosecutions and proceedings to which sec-
tion applicable; use of dolls or mannequins; support person; notice;
videorecorded statement; special arrangements to protect welfare
of witness; videotape deposition; section additional to other protec-
tions or procedures; violation as misdemeanor; penalty.
Sec. 2163a. (1) As used in this section:

(a) “Custodian of the videorecorded statement” means the family independence agency,
investigating law enforcement agency, prosecuting attorney, or department of attorney
general or another person designated under the county protocols established as required
by section 8 of the child protection law, 1975 PA 238, MCL 722.628.
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(b) “Developmental disability” means that term as defined in section 100a of the
mental health code, 1974 PA 258, MCL 330.1100a, except that, for the purposes of
implementing this section, developmental disability includes only a condition that is
attributable to a mental impairment or to a combination of mental and physical impairments
and does not include a condition attributable to a physical impairment unaccompanied by
a mental impairment.

(c) “Videorecorded statement” means a witness’s statement taken by a custodian of
the videorecorded statement as provided in subsection (5). Videorecorded statement does
not include a videorecorded deposition taken as provided in subsections (17) and (18).

(d) “Witness” means an alleged victim of an offense listed under subsection (2) who is
either of the following:

(i) A person under 16 years of age.

(ii) A person 16 years of age or older with a developmental disability.

(2) This section only applies to prosecutions and proceedings under section 136b, 145c,
520b to 520e, or 520g of the Michigan penal code, 1931 PA 328, MCL 750.136b, 750.145c,
750.520b to 750.520e, and 750.520g, or under former section 136 or 136a of the Michigan
penal code, 1931 PA 328.

(3) If pertinent, the witness shall be permitted the use of dolls or mannequins, including,
but not limited to, anatomically correct dolls or mannequins, to assist the witness in
testifying on direct and cross-examination.

(4) A witness who is called upon to testify shall be permitted to have a support person
sit with, accompany, or be in close proximity to the witness during his or her testimony.
A notice of intent to use a support person shall name the support person, identify the
relationship the support person has with the witness, and give notice to all parties to the
proceeding that the witness may request that the named support person sit with the
witness when the witness is called upon to testify during any stage of the proceeding. The
notice of intent to use a named support person shall be filed with the court and shall be
served upon all parties to the proceeding. The court shall rule on a motion objecting to the
use of a named support person before the date at which the witness desires to use the
support person.

(5) A custodian of the videorecorded statement may take a witness’s videorecorded
statement before the normally scheduled date for the defendant’s preliminary examination.
The videorecorded statement shall state the date and time that the statement was taken;
shall identify the persons present in the room and state whether they were present for the
entire videorecording or only a portion of the videorecording; and shall show a time clock
that is running during the taking of the videorecorded statement.

(6) A videorecorded statement may be considered in court proceedings only for 1 or
more of the following:

(a) It may be admitted as evidence at all pretrial proceedings, except that it may not
be introduced at the preliminary examination instead of the live testimony of the witness.

(b) It may be admitted for impeachment purposes.

(c) It may be considered by the court in determining the sentence.

(d) It may be used as a factual basis for a no contest plea or to supplement a guilty
plea.

(7) In a videorecorded statement, the questioning of the witness should be full and
complete; shall be in accordance with the forensic interview protocol implemented as
required by section 8 of the child protection law, 1975 PA 238, MCL 722.628; and, if
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appropriate for the witness’s developmental level, shall include, but is not limited to, all of
the following areas:

(a) The time and date of the alleged offense or offenses.

(b) The location and area of the alleged offense or offenses.

(c) The relationship, if any, between the witness and the accused.

(d) The details of the offense or offenses.

(e) The names of any other persons known to the witness who may have personal
knowledge of the alleged offense or offenses.

(8) A custodian of the videorecorded statement may release or consent to the release
or use of a videorecorded statement or copies of a videorecorded statement to a law
enforcement agency, an agency authorized to prosecute the criminal case to which the
videorecorded statement relates, or an entity that is part of county protocols established
under section 8 of the child protection law, 1975 PA 238, MCL 722.628. The defendant and,
if represented, his or her attorney has the right to view and hear a videorecorded
statement before the defendant’s preliminary examination. Upon request, the prosecuting
attorney shall provide the defendant and, if represented, his or her attorney with
reasonable access and means to view and hear the videorecorded statement at a reasonable
time before the defendant’s pretrial or trial of the case. In preparation for a court
proceeding and under protective conditions, including, but not limited to, a prohibition on
the copying, release, display, or circulation of the videorecorded statement, the court may
order that a copy of the videorecorded statement be given to the defense.

(9) If authorized by the prosecuting attorney in the county in which the videorecorded
statement was taken, a videorecorded statement may be used for purposes of training the
custodians of the videorecorded statement in that county on the forensic interview
protocol implemented as required by section 8 of the child protection law, 1975 PA 238,
MCL 722.628.

(10) Except as provided in this section, an individual, including, but not limited to, a
custodian of the videorecorded statement, the witness, or the witness’s parent, guardian,
guardian ad litem, or attorney, shall not release or consent to release a videorecorded
statement or a copy of a videorecorded statement.

(11) A videorecorded statement that becomes part of the court record is subject to a
protective order of the court for the purpose of protecting the privacy of the witness.

(12) A videorecorded statement shall not be copied or reproduced in any manner
except as provided in this section. A videorecorded statement is exempt from disclosure
under the freedom of information act, 1976 PA 442, MCL 15.231 to 15.246, is not subject
to release under another statute, and is not subject to disclosure under the Michigan court
rules governing discovery. This section does not prohibit the production or release of a
transcript of a videorecorded statement.

(13) If, upon the motion of a party made before the preliminary examination, the court
finds on the record that the special arrangements specified in subsection (14) are necessary
to protect the welfare of the witness, the court shall order those special arrangements. In
determining whether it is necessary to protect the welfare of the witness, the court shall
consider all of the following:

(a) The age of the witness.

(b) The nature of the offense or offenses.

(c) The desire of the witness or the witness’s family or guardian to have the testimony
taken in a room closed to the public.
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(14) If the court determines on the record that it is necessary to protect the welfare of
the witness and grants the motion made under subsection (13), the court shall order both
of the following:

(a) All persons not necessary to the proceeding shall be excluded during the witness’s
testimony from the courtroom where the preliminary examination is held. Upon request
by any person and the payment of the appropriate fees, a transcript of the witness’s
testimony shall be made available.

(b) In order to protect the witness from directly viewing the defendant, the courtroom
shall be arranged so that the defendant is seated as far from the witness stand as is
reasonable and not directly in front of the witness stand. The defendant’s position shall be
located so as to allow the defendant to hear and see the witness and be able to communi-
cate with his or her attorney.

(15) If upon the motion of a party made before trial the court finds on the record that
the special arrangements specified in subsection (16) are necessary to protect the welfare
of the witness, the court shall order those special arrangements. In determining whether
it is necessary to protect the welfare of the witness, the court shall consider all of the
following:

(a) The age of the witness.

(b) The nature of the offense or offenses.

(c) The desire of the witness or the witness’s family or guardian to have the testimony
taken in a room closed to the public.

(16) If the court determines on the record that it is necessary to protect the welfare of
the witness and grants the motion made under subsection (15), the court shall order 1 or
more of the following:

(a) All persons not necessary to the proceeding shall be excluded during the witness’s
testimony from the courtroom where the trial is held. The witness’s testimony shall be
broadcast by closed-circuit television to the public in another location out of sight of the
witness.

(b) In order to protect the witness from directly viewing the defendant, the courtroom
shall be arranged so that the defendant is seated as far from the witness stand as is
reasonable and not directly in front of the witness stand. The defendant’s position shall be
the same for all witnesses and shall be located so as to allow the defendant to hear and see
all witnesses and be able to communicate with his or her attorney.

(c) A questioner’s stand or podium shall be used for all questioning of all witnesses by
all parties and shall be located in front of the witness stand.

(17) If, upon the motion of a party or in the court’s discretion, the court finds on the
record that the witness is or will be psychologically or emotionally unable to testify at a
court proceeding even with the benefit of the protections afforded the witness in
subsections (3), (4), (14), and (16), the court shall order that a videorecorded deposition of
a witness shall be taken to be admitted at a court proceeding instead of the witness’s live
testimony.

(18) For purposes of the videorecorded deposition under subsection (17), the witness’s
examination and cross-examination shall proceed in the same manner as if the witness
testified at the court proceeding for which the videorecorded deposition is to be used, and
the court shall order that the witness, during his or her testimony, shall not be confronted
by the defendant but shall permit the defendant to hear the testimony of the witness and
to consult with his or her attorney.
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(19) This section is in addition to other protections or procedures afforded to a witness
by law or court rule.

(20) A person who intentionally releases a videorecorded statement in violation of this
section is guilty of a misdemeanor punishable by imprisonment for not more than 93 days
or a fine of not more than $500.00, or both.

Conditional effective date.
Enacting section 1. This amendatory act does not take effect unless Senate Bill No. 1447

of the 91st Legislature is enacted into law.

Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.

Compiler’s note: Senate Bill No. 1447, referred to in enacting section 1, was filed with the Secretary of State December 23, 2002,
and became P.A. 2002, No. 625, Eff. Mar. 31, 2003.

[No. 605]

(SB 1452)

AN ACT to amend 1961 PA 236, entitled “An act to revise and consolidate the statutes
relating to the organization and jurisdiction of the courts of this state; the powers and
duties of such courts, and of the judges and other officers thereof; the forms and attributes
of civil claims and actions; the time within which civil actions and proceedings may be
brought in said courts; pleading, evidence, practice and procedure in civil and criminal
actions and proceedings in said courts; to provide remedies and penalties for the violation
of certain provisions of this act; to repeal all acts and parts of acts inconsistent with or
contravening any of the provisions of this act; and to repeal acts and parts of acts,” by
amending sections 2529 and 8371 (MCL 600.2529 and 600.8371), section 2529 as amended
by 2001 PA 202 and section 8371 as amended by 1996 PA 388.

The People of the State of Michigan enact:

600.2529 Fees paid to clerk of circuit court; sums held as payment
in full; payment of fees to county treasurer; waiving or suspending
fees; affidavit of indigency or inability to pay; report.
Sec. 2529. (1) In the circuit court, the following fees shall be paid to the clerk of the

court:

(a) Before a civil action other than an action brought exclusively under section 2950,
2950a, or 2950h to 2950l is commenced, or before the filing of an application for
superintending control or for an extraordinary writ, except the writ of habeas corpus, the
party bringing the action or filing the application shall pay the sum of $100.00. The clerk
at the end of each month shall transmit for each fee collected under this subdivision within
the month, $18.75 to the executive secretary of the Michigan judges retirement system
created by the judges retirement act of 1992, 1992 PA 234, MCL 38.2101 to 38.2670; $5.00 to
the secretary of the Michigan legislative retirement system for deposit with the state
treasurer in the retirement fund created by the Michigan legislative retirement system
act, 1957 PA 261, MCL 38.1001 to 38.1080; $5.25 to the state treasurer for deposit in the
general fund; $2.00 to the state treasurer to be credited to the community dispute
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resolution fund created by the community dispute resolution act, 1988 PA 260, MCL
691.1551 to 691.1564; $11.00 to the county treasurer; and the balance of the filing fee to the
state treasurer for deposit in the state court fund created in section 151a.

(b) Before the filing of a claim of appeal or motion for leave to appeal from the district
court, probate court, a municipal court, or an administrative tribunal or agency, the sum
of $100.00. For each fee collected under this subdivision, the clerk shall transmit $15.00 to
the state treasurer for deposit in the state court fund created in section 151a.

(c) If a trial by jury is demanded, the party making the demand at the time shall pay
the sum of $85.00. Failure to pay the fee at the time the demand is made constitutes a
waiver of the right to a jury trial. The sum shall be taxed in favor of the party paying the
fee, in case the party recovers a judgment for costs. For each fee collected under this
subdivision, the clerk shall transmit $25.00 to the state treasurer for deposit in the juror
compensation reimbursement fund created in section 151d.

(d) Before entry of a final judgment in an action for divorce or separate maintenance
in which minor children are involved, or the entry of a final judgment in a child custody
dispute submitted to the circuit court as an original action, 1 of the following sums, which
shall be deposited by the county treasurer as provided in section 2530:

(i) If the matter was contested or uncontested and was not submitted to domestic
relations mediation or investigation by the friend of the court, $30.00.

(ii) If the matter was contested or uncontested and was submitted to domestic
relations mediation, $50.00.

(iii) If the matter was contested or uncontested and the office of the friend of the court
conducted an investigation and made a recommendation to the court, $70.00.

(e) Except as otherwise provided in this section, upon the filing of a motion the sum of
$20.00. In conjunction with an action brought under section 2950 or 2950a, a motion fee
shall not be collected for a motion to dismiss the petition, a motion to modify, rescind, or
terminate a personal protection order, or a motion to show cause for a violation of a
personal protection order. A motion fee shall not be collected for a motion to dismiss a
proceeding to enforce a foreign protection order or a motion to show cause for a violation
of a foreign protection order under sections 2950h to 2950l. For each fee collected under
this subdivision, the clerk shall transmit $10.00 to the state treasurer for deposit in the
state court fund created by section 151a.

(f) For services under the direction of the court that are not specifically provided for
in this section relative to the receipt, safekeeping, or expending of money, or the
purchasing, taking, or transferring of a security, or the collecting of interest on a security,
the clerk shall receive the allowance and compensation from the parties as the court may
consider just and shall direct by court order, after notice to the parties to be charged.

(g) Upon appeal to the court of appeals or the supreme court, the sum of $25.00.

(h) The sum of $15.00 as a service fee for each writ of garnishment, attachment,
execution, or judgment debtor discovery subpoena issued.

(2) The sums paid as provided in this section shall be held to be in full for all clerk,
entry, and judgment fees in an action from the commencement of the action to and including
the issuance and return of the execution or other final process, and are taxable as costs.

(3) Except as otherwise provided in this section, the fees shall be paid over to the
county treasurer as required by law.

(4) The court shall order any of the fees prescribed in this section waived or
suspended, in whole or in part, upon a showing by affidavit of indigency or inability to pay.
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(5) The clerk of the circuit court shall prepare and submit a court filing fee report to
the executive secretary of the Michigan judges retirement system created by the judges
retirement act of 1992, 1992 PA 234, MCL 38.2101 to 38.2670, at the same time the clerk
of the circuit court transmits the portion of the fees collected under this section to the
executive secretary.

600.8371 Filing fees; disposition; waiver or suspension; exception;
filing fee for civil action; fee in trial by jury; motion filing fees; report.
Sec. 8371. (1) In the district court, the fees prescribed in this section shall be paid to

the clerk of the court.

(2) Before a civil action is commenced in the district court, the party commencing the
action shall pay to the clerk the sum of $100.00 if the amount in controversy exceeds
$10,000.00. For each fee collected under this subsection, the clerk shall transmit $2.00 to
the state treasurer to be credited to the community dispute resolution fund created by the
community dispute resolution act, 1988 PA 260, MCL 691.1551 to 691.1564; $13.50 to the
executive secretary of the Michigan judges retirement system created by the judges
retirement act of 1992, 1992 PA 234, MCL 38.2101 to 38.2670; $21.50 to the treasurer of
the district control unit in which the action was commenced; and shall transmit the
balance to the state treasurer for deposit in the state court fund created by section 151a.

(3) Before a civil action is commenced in the district court, the party commencing the
action shall pay to the clerk the sum of $52.00 if the amount in controversy exceeds
$1,750.00 but does not exceed $10,000.00. For each fee collected under this subsection, the
clerk shall transmit $2.00 to the state treasurer to be credited to the community dispute
resolution fund created by the community dispute resolution act, 1988 PA 260, MCL 691.1551
to 691.1564; $13.50 to the executive secretary of the Michigan judges retirement system
created by the judges retirement act of 1992, 1992 PA 234, MCL 38.2101 to 38.2670; $16.50
to the treasurer of the district control unit in which the action was commenced; and shall
transmit the balance to the state treasurer for deposit in the state court fund created by
section 151a.

(4) Before a civil action is commenced in the district court, the party commencing the
action shall pay to the clerk the sum of $32.00 if the amount in controversy exceeds
$600.00 but does not exceed $1,750.00. For each fee collected under this subsection, the
clerk shall transmit $2.00 to the state treasurer to be credited to the community dispute
resolution fund created by the community dispute resolution act, 1988 PA 260, MCL 691.1551
to 691.1564; $9.00 to the executive secretary of the Michigan judges retirement system
created by the judges retirement act of 1992, 1992 PA 234, MCL 38.2101 to 38.2670; $11.00
to the treasurer of the district control unit in which the action was commenced; and shall
transmit the balance to the state treasurer for deposit in the state court fund created by
section 151a.

(5) Before a civil action is commenced in the district court, the party commencing the
action shall pay to the clerk the sum of $17.00 if the amount in controversy does not
exceed $600.00. For each fee collected under this subsection, the clerk shall transmit $2.00
to the state treasurer to be credited to the community dispute resolution fund created by
the community dispute resolution act, 1988 PA 260, MCL 691.1551 to 691.1564; $4.50 to the
executive secretary of the Michigan judges retirement system created by the judges
retirement act of 1992, 1992 PA 234, MCL 38.2101 to 38.2670; $5.50 to the treasurer of the
district control unit in which the action was commenced; and shall transmit the balance to
the state treasurer for deposit in the state court fund created by section 151a.

(6) The judge shall order payment of any statutory fees waived or suspended, in whole
or in part, upon a showing by affidavit of indigency or inability to pay.

(7) Neither this state nor a political subdivision of this state shall be required to pay a
filing fee in a civil infraction action.
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(8) Except for civil actions filed for relief under chapter 43, 57, or 84, if a civil action is
filed for relief other than money damages, the filing fee shall be equal to the filing fee in
actions for money damages in excess of $1,750.00 but not in excess of $10,000.00 as
provided in subsection (3), and shall be transmitted in the same manner as a fee under
subsection (3) is transmitted.

(9) If a trial by jury is demanded, the party making the demand at the time shall pay
the sum of $50.00. Failure to pay the fee at the time the demand is made constitutes a
waiver of the right to a jury trial. The sum shall be taxed in favor of the party paying the
fee, in case the party recovers a judgment for costs. For each fee collected under this
subsection, the clerk shall transmit $10.00 to the state treasurer for deposit in the juror
compensation reimbursement fund created in section 151d.

(10) If the amount in controversy in a civil action exceeds $10,000.00, a sum of $20.00
shall be assessed for all motions filed in that civil action. For each fee collected under this
subsection, the clerk shall transmit $10.00 to the state treasurer for deposit in the state
court fund created in section 151a and the balance shall be transmitted to the treasurer of
the district control unit for the district court in the district in which the action was
commenced.

(11) The clerk of the district court shall prepare and submit a court filing fee report to
the executive secretary of the Michigan judges retirement system created by the judges
retirement act of 1992, 1992 PA 234, MCL 38.2101 to 38.2670, at the same time the clerk
of the district court transmits the portion of the fees collected under this section to the
executive secretary.

Effective date.
Enacting section 1. This amendatory act takes effect January 1, 2003.

Conditional effective date.
Enacting section 2. This amendatory act does not take effect unless all of the following

bills of the 91st Legislature are enacted into law:

(a) Senate Bill No. 1448.

(b) House Bill No. 4551.

(c) House Bill No. 4552.

(d) House Bill No. 4553. 

This act is ordered to take immediate effect.
Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.

Compiler’s note: The bills referred to in enacting section 2 were enacted into law as follows:
Senate Bill No. 1448 was filed with the Secretary of State December 30, 2002, and became P.A. 2002, No. 739, Eff. Oct. 1, 2003.
House Bill No. 4551 was filed with the Secretary of State December 30, 2002, and became P.A. 2002, No. 740, Eff. Jan. 1, 2003.
House Bill No. 4552 was filed with the Secretary of State December 30, 2002, and became P.A. 2002, No. 741, Eff. Jan. 1, 2003.
House Bill No. 4553 was filed with the Secretary of State December 30, 2002, and became P.A. 2002, No. 742, Eff. Oct. 1, 2003.

[No. 606]

(SB 1422)

AN ACT to amend 1975 PA 228, entitled “An act to provide for the imposition, levy,
computation, collection, assessment and enforcement, by lien or otherwise, of taxes on
certain commercial, business, and financial activities; to prescribe the manner and times
of making certain reports and paying taxes; to prescribe the powers and duties of public
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officers and state departments; to permit the inspection of records of taxpayers; to
provide for interest and penalties on unpaid taxes; to provide exemptions, credits, and
refunds; to provide penalties; to provide for the disposition of funds; to provide for the
interrelation of this act with other acts; and to provide an appropriation,” by amending
section 7 (MCL 208.7), as amended by 2001 PA 229.

The People of the State of Michigan enact:

208.7 Definitions; S; “gross receipts” defined.
Sec. 7. (1) As used in this act:

(a) “Sale” or “sales” means the amounts received by the taxpayer as consideration
from the following:

(i) The transfer of title to, or possession of, property that is stock in trade or other
property of a kind which would properly be included in the inventory of the taxpayer if on
hand at the close of the tax period or property held by the taxpayer primarily for sale to
customers in the ordinary course of its trade or business.

(ii) The performance of services, which constitute business activities other than those
included in subparagraph (i), or from any combination of business activities described in
this subparagraph and subparagraph (i).

(iii) The rental, lease, licensing, or use of tangible or intangible property which
constitutes business activity.

(b) “Sale” or “sales” does not include dividends, interest, and royalties received by the
taxpayer to the extent deducted from the taxpayer’s tax base under section 9(7) but does
include royalties, fees, or other payments or consideration not deducted from tax base
under section 9(7) except those royalties paid to a franchisor as consideration for the use
outside of this state of trade names, trademarks, and similar intangible property.

(2) “State” means any state of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, any territory or possession of the United States, and any
foreign country, or political subdivision of any of the foregoing.

(3) “Gross receipts” means the entire amount received by the taxpayer from any
activity whether in intrastate, interstate, or foreign commerce carried on for direct or
indirect gain, benefit, or advantage to the taxpayer or to others except for the following:

(a) Proceeds from sales by a principal that the taxpayer collects in an agency capacity
solely on behalf of the principal and delivers to the principal.

(b) Amounts received by the taxpayer as an agent solely on behalf of the principal that
are expended by the taxpayer for any of the following:

(i) The performance of a service by a third party for the benefit of the principal that is
required by law to be performed by a licensed person.

(ii) The performance of a service by a third party for the benefit of the principal that
the taxpayer has not undertaken a contractual duty to perform.

(iii) Principal and interest under a mortgage loan or land contract, lease or rental
payments, or taxes, utilities, or insurance premiums relating to real or personal property
owned or leased by the principal.

(iv) A capital asset of a type that is, or under the internal revenue code will become,
eligible for depreciation, amortization, or accelerated cost recovery by the principal for
federal income tax purposes, or for real property owned or leased by the principal.
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(v) Property not described under subparagraph (iv) purchased by the taxpayer on
behalf of the principal and that the taxpayer does not take title to or use in the course of
performing its contractual business activities.

(vi) Fees, taxes, assessments, levies, fines, penalties, or other payments established by
law that are paid to a governmental entity and that are the legal obligation of the
principal.

(c) Amounts that are excluded from gross income of a foreign corporation engaged in
the international operation of aircraft under section 883(a) of the internal revenue code.

(d) Amounts received by an advertising agency used to acquire advertising media
time, space, production, or talent on behalf of another person.

(e) Notwithstanding any other provision of this section, amounts received by a
taxpayer that manages real property owned by the taxpayer’s client that are deposited
into a separate account kept in the name of the taxpayer’s client and that are not
reimbursements to the taxpayer and are not indirect payments for management services
that the taxpayer provides to that client.

(f) Proceeds from the taxpayer’s transfer of an account receivable if the sale that
generated the account receivable was included in gross receipts for federal income tax
purposes. This subdivision does not apply to a taxpayer that during the tax year both
buys and sells any receivables.

(g) Proceeds from any of the following:

(i) The original issue of stock or equity instruments.

(ii) The original issue of debt instruments.

(h) Refunds from returned merchandise.

(i) Cash and in-kind discounts.

(j) Trade discounts.

(k) Federal, state, or local tax refunds.

(l) Security deposits.

(m) Payment of the principal portion of loans.

(n) Value of property received in a like-kind exchange.

(o) Proceeds from a sale, transaction, exchange, involuntary conversion, or other
disposition of tangible, intangible, or real property that is a capital asset as defined in
section 1221(a) of the internal revenue code or land that qualifies as property used in the
trade or business as defined in section 1231(b) of the internal revenue code, less any gain
from the disposition to the extent that gain is included in federal taxable income.

(p) The proceeds from a policy of insurance, a settlement of a claim, or a judgment in
a civil action less any proceeds under this subdivision that are included in federal taxable
income.

Effective date.
Enacting section 1. This amendatory act takes effect for tax years that begin on or

after October 1, 2003.

This act is ordered to take immediate effect.
Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.
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[No. 607]

(SB 1396)

AN ACT to amend 1993 PA 327, entitled “An act to provide for a tax upon the sale and
distribution of tobacco products; to regulate and license manufacturers, wholesalers,
secondary wholesalers, vending machine operators, unclassified acquirers, transportation
companies, transporters, and retailers of tobacco products; to prescribe the powers and
duties of the revenue division and the department of treasury in regard to tobacco
products; to provide for the administration, collection, and disposition of the tax; to
provide for the enforcement of this act; to provide for the appointment of special
investigators as peace officers for the enforcement of this act; to prescribe penalties and
provide remedies for the violation of this act; and to repeal acts and parts of acts,” (MCL
205.421 to 205.436) by adding section 7b.

The People of the State of Michigan enact:

205.427b Bad debt; deduction; definition.
Sec. 7b. (1) Beginning January 1, 2003, a licensee may deduct the amount of bad debts

from the tax levied under section 7. The amount deducted must be charged off as
uncollectible on the books of the licensee. If a person pays all or part of a bad debt with
respect to which a licensee claimed a deduction under this section, the licensee shall be
liable for the amount of taxes deducted in connection with that portion of the debt for
which payment is received and shall remit these taxes in his or her next payment to the
department under section 7.

(2) Any claim for a bad debt deduction under this section shall be supported by all of
the following:

(a) A copy of the original invoice.

(b) Evidence that the tobacco products described in the invoice were delivered to the
person who ordered them.

(c) Evidence that the person who ordered and received the tobacco products did not
pay the licensee for the tobacco products and that the licensee used reasonable collection
practices in attempting to collect the debt.

(3) As used in this section, “bad debt” means the taxes attributable to any portion of a
debt that is related to a sale of tobacco products subject to tax under section 7 that is not
otherwise deductible or excludable, that has become worthless or uncollectible in the time
period between the date when taxes accrue to the state for the licensee’s preceding tax
return and the date when taxes accrue to the state for the present return, and that is
eligible to be claimed, or could be eligible to be claimed if the licensee kept accounts on an
accrual basis, as a deduction pursuant to section 166 of the internal revenue code. A bad
debt shall not include any interest on the wholesale price of a tobacco product,
uncollectible amounts on property that remains in the possession of the licensee until the
full purchase price is paid, expenses incurred in attempting to collect any account
receivable or any portion of the debt recovered, any accounts receivable that have been
sold to a third party for collection, and repossessed property.

This act is ordered to take immediate effect.
Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.
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[No. 608]

(SB 1519)

AN ACT to amend 1992 PA 147, entitled ‘‘An act to provide for the development and
rehabilitation of residential housing; to provide for the creation of neighborhood enterprise
zones; to provide for obtaining neighborhood enterprise zone certificates for a period of
time and to prescribe the contents of the certificates; to provide for the exemption of
certain taxes; to provide for the levy and collection of a specific tax on the owner of certain
facilities; and to prescribe the powers and duties of certain officers of the state and local
governmental units,’’ by amending section 4 (MCL 207.774), as amended by 2001 PA 93.

The People of the State of Michigan enact:

207.774 Neighborhood enterprise zone certificate; application; filing;
manner and form; contents; effective date of certificate.
Sec. 4. (1) The owner or developer or prospective owner or developer of a proposed

new facility or an owner or developer or prospective developer proposing to rehabilitate
property located in a neighborhood enterprise zone may file an application for a neighbor-
hood enterprise zone certificate with the clerk of the local governmental unit. The application
shall be filed in the manner and form prescribed by the commission. Except as provided
in subsection (2), the application shall be filed before a building permit is issued for the
new construction or rehabilitation of the facility.

(2) An application may be filed after a building permit is issued only if 1 or more of the
following apply:

(a) For the rehabilitation of a facility if the area in which the facility is located is
designated as a neighborhood enterprise zone by the governing body of the local
governmental unit in the calendar year 1992 and if the building permit is issued for the
rehabilitation before December 31, 1994 and after the date on which the area in which the
facility is located was designated as a neighborhood enterprise zone by the governing
body of the local governmental unit.

(b) For the construction of a new facility if the area in which the new facility is located
is designated as a neighborhood enterprise zone by the governing body of the local
governmental unit in calendar year 1992 or 1993 and if the building permit is issued for
that new facility before December 31, 1995 and after January 1, 1993.

(c) For the construction of a new facility if the area in which the new facility is located
is designated as a neighborhood enterprise zone by the governing body of the local
governmental unit in July 1997 and if the building permit is issued for that new facility on
February 3, 1998.

(d) For a new facility or a rehabilitated facility if the area in which the new facility or
rehabilitated facility is located was designated as a neighborhood enterprise zone by the
governing body of the local governmental unit in July 1996 and if the building permit was
issued for that facility on or before July 3, 2001.

(3) The application shall contain or be accompanied by all of the following:

(a) A general description of the new facility or proposed rehabilitated facility.

(b) The dimensions of the parcel on which the new facility or proposed rehabilitated
facility is or is to be located.

(c) The general nature and extent of the construction to be undertaken.
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(d) A time schedule for undertaking and completing the rehabilitation of property or
the construction of the new facility.

(e) Any other information required by the local governmental unit.

(4) Notwithstanding any other provisions of this act, for any certificate issued as a
result of the enactment of the amendatory act that added subsection (2)(c), the effective
date of the certificate shall be the first day of the tax year following the year the
certificate is approved by the commission.

(5) Notwithstanding any other provisions of this act, for any certificate issued as a
result of the enactment of the amendatory act that added subsection (2)(d), the effective
date of the certificate shall be January 1, 2001.

This act is ordered to take immediate effect.
Approved December 20, 2002.
Filed with Secretary of State December 20, 2002

[No. 609]

(SB 1499)

AN ACT to amend 1939 PA 3, entitled “An act to provide for the regulation and
control of public utilities and other services affected with a public interest within this
state; to provide for alternative energy suppliers; to provide for licensing; to include
municipally owned utilities and other providers of energy under certain provisions of this
act; to create a public service commission and to prescribe and define its powers and
duties; to abolish the Michigan public utilities commission and to confer the powers and
duties vested by law on the public service commission; to provide for the continuance,
transfer, and completion of certain matters and proceedings; to abolish automatic adjust-
ment clauses; to prohibit certain rate increases without notice and hearing; to qualify
residential energy conservation programs permitted under state law for certain federal
exemption; to create a fund; to provide for a restructuring of the manner in which energy
is provided in this state; to encourage the utilization of resource recovery facilities; to
prohibit certain acts and practices of providers of energy; to allow for the securitization of
stranded costs; to reduce rates; to provide for appeals; to provide appropriations; to
declare the effect and purpose of this act; to prescribe remedies and penalties; and to
repeal acts and parts of acts,” by amending section 10d (MCL 460.10d), as added by 2000
PA 141.

The People of the State of Michigan enact:

460.10d Electric utility with 1,000,000 or more retail customers; rates;
recovery of costs; utility using securitization financing; compliance
with federal rules, regulations, and standards; security recovery factor;
protective orders; definitions.
Sec. 10d. (1) Except as otherwise provided under subsection (3) or unless otherwise

reduced by the commission under subsection (5), the commission shall establish the
residential rates for each electric utility with 1,000,000 or more retail customers in this
state as of May 1, 2000 that will result in a 5% rate reduction from the rates that were
authorized or in effect on May 1, 2000. Notwithstanding any other provision of law or
commission order, rates for each electric utility with 1,000,000 or more retail customers
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established under this subsection become effective on June 5, 2000 and remain in effect
until December 31, 2003 and all other electric retail rates of an electric utility with 1,000,000
or more retail customers authorized or in effect as of May 1, 2000 shall remain in effect
until December 31, 2003.

(2) On and after December 31, 2003, rates for an electric utility with 1,000,000 or more
retail customers in this state as of May 1, 2000 shall not be increased until the earlier of
December 31, 2013 or until the commission determines, after notice and hearing, that the
utility meets the market test under section 10f and has completed the transmission
expansion provided for in the plan required under section 10v. The rates for commercial
or manufacturing customers of an electric utility with 1,000,000 or more retail customers
with annual peak demands of less than 15 kilowatts shall not be increased before January 1,
2005. There shall be no cost shifting from customers with capped rates to customers
without capped rates as a result of this section. In no event shall residential rates be
increased before January 1, 2006 above the rates established under subsection (1).

(3) Subsections (1) and (2) do not apply to rates or charges authorized by the commission
under subsection (13).

(4) Beginning January 1, 2004, annual return of and on capital expenditures in excess
of depreciation levels incurred during and before the time period described in subsection (2),
and expenses incurred as a result of changes in taxes, laws, or other state or federal
governmental actions incurred by electric utilities during the period described in sub-
section (2), shall be accrued and deferred for recovery. After notice and hearing, the
commission shall determine the amount of reasonable and prudent costs, if any, to be
recovered and the recovery period, which shall not exceed 5 years, and shall not
commence until after the expiration of the period described in subsection (2).

(5) If the commission authorizes an electric utility to use securitization financing under
section 10i, any savings resulting from securitization shall be used to reduce retail electric
rates from those authorized or in effect as of May 1, 2000 as required under subsection (1).
A rate reduction under this subsection shall not be less than the 5% required under
subsection (1). The financing order may provide that a utility shall only issue
securitization bonds in an amount equal to or less than requested by the utility, but the
commission shall not preclude the issuance of an amount of securitization bonds sufficient
to fund the rate reduction required under subsection (1).

(6) Except for savings assigned to the low-income and energy efficiency fund under
subsection (7), securitization savings greater than those used to achieve the 5% rate
reduction under subsection (1) shall be allocated by the commission to further rate
reductions or to reduce the level of any charges authorized by the commission to recover
an electric utility’s stranded costs. The commission shall allocate approved securitization,
transition, stranded, and other related charges and credits in a manner that does not
result in a reallocation of cost responsibility among the different customer classes.

(7) If securitization savings exceed the amount needed to achieve a 5% rate reduction
for all customers, then, for a period of 6 years, 100% of the excess savings, up to 2% of the
electric utility’s commercial and industrial revenues, shall be allocated to the low-income
and energy efficiency fund administered by the commission. The commission shall
establish standards for the use of the fund to provide shut-off and other protection for
low-income customers and to promote energy efficiency by all customer classes. The
commission shall issue a report to the legislature and the governor every 2 years regarding
the effectiveness of the fund.
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(8) Except as provided under subsection (3), until the end of the period described in
subsection (2), the commission shall not authorize any fees or charges that will cause the
residential rate reduction required under subsection (1) to be less than 5%.

(9) If an electric utility serving less than 1,000,000 retail customers in this state as of
May 1, 2000 issues securitization bonds as allowed under this act, it shall have the same
rights, duties, and obligations under this section as an electric utility serving 1,000,000 or
more retail customers in this state as of May 1, 2000.

(10) The commission shall take the necessary steps to ensure that all electrical power
generating facilities in this state comply with all rules, regulations, and standards of the
federal environmental protection agency regarding mercury emissions.

(11) A covered utility may apply to the commission to recover enhanced security costs
for an electric generating facility through a security recovery factor. If the commission
action under subsection (13) is approval of a security recovery factor, the covered utility
may recover those enhanced security costs.

(12) The commission shall require that notice of the application filed under subsec-
tion (11) be published by the covered utility within 30 days from the date the application
was filed. The initial hearing by the commission shall be held within 20 days of the date
the notice was published in newspapers of general circulation in the service territory of
the covered utility.

(13) The commission may issue an order approving, rejecting, or modifying the
security recovery factor. If the commission issues an order approving a security recovery
factor, that order shall be issued within 120 days of the initial hearing required under
subsection (12). In determining the security recovery factor, the commission shall only
include costs that the commission determines are reasonable and prudent and that are
jurisdictionally assigned to retail customers of the covered utility in this state. The costs
included shall be net of any proceeds that have been or will be received from another
source, including, but not limited to, any applicable insurance settlements received by the
covered utility or any grants or other emergency relief from federal, state, or local
governmental agencies for the purpose of defraying enhanced security costs. In its order,
the commission shall designate a period for recovery of enhanced security costs, including
a reasonable return on the unamortized balance, over a period not to exceed 5 years. The
security recovery factor shall not be less than zero.

(14) Within 60 days of the effective date of the amendatory act that added this
subsection, the commission shall by order prescribe the form for the filing of an applica-
tion for a security recovery factor under subsection (11). If the commission or its designee
determines that a filing is incomplete, it shall notify the covered utility within 10 days of
the filing.

(15) Records or other information supplied by the covered utility in an application for
recovery of security costs under subsection (11) that describe security measures,
including, but not limited to, emergency response plans, risk planning documents, threat
assessments, domestic preparedness strategies, and other plans for responding to acts of
terrorism are not subject to the freedom of information act, 1976 PA 442, MCL 15.231 to
15.246, and shall be treated as confidential by the commission.

(16) The commission shall issue protective orders as are necessary to protect the
information found by the commission to be confidential under this section.

(17) As used in this section:

(a) “Act of terrorism” means a willful and deliberate act that is all of the following:

(i) An act that would be a violent felony under the laws of this state, whether or not
committed in this state.
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(ii) An act that the person knows or has reason to know is dangerous to human life.

(iii) An act that is intended to intimidate or coerce a civilian population or influence or
affect the conduct of government or a unit of government through intimidation or
coercion.

(b) “Covered utility” means an electric utility subject to the rate freeze provisions of
subsection (1), the rate cap provisions of subsection (2), or the rate provisions of
commission orders in case numbers U-11181-R and U-12204.

(c) “Enhanced security costs” means reasonable and prudent costs of new and
enhanced security measures incurred before January 1, 2006 for an electric generating
facility by a covered utility that are required by federal or state regulatory security
requirements issued after September 11, 2001 or determined to be necessary by the
commission to provide reasonable security from an act of terrorism. Enhanced security
costs include increases in the cost of insurance that are attributable to an increased terror
related risk and the costs of maintaining or restoring electric service as the result of an
act of terrorism.

(d) “Security recovery factor” means an unbundled charge for all retail customers,
except for customers of alternative electric suppliers, to recover enhanced security costs
that have been approved by the commission. 

This act is ordered to take immediate effect.
Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.

[No. 610]

(SB 1238)

AN ACT to amend 1905 PA 282, entitled “An act to provide for the assessment of the
property, by whomsoever owned, operated or conducted, of railroad companies, union
station and depot companies, telegraph companies, telephone companies, sleeping car
companies, express companies, car loaning companies, stock car companies, refrigerator
car companies, and fast freight companies, and all other companies owning, leasing,
running or operating any freight, stock, refrigerator, or any other cars, not being
exclusively the property of any railroad company paying taxes upon its rolling stock under
the provisions of this act, over or upon the line or lines of any railroad or railroads in this
state, and for the levy of taxes thereon by a state board of assessors, and for the collection
of such taxes, and to repeal all acts or parts of acts contravening any of the provisions of
this act,” by amending sections 4, 5, and 9 (MCL 207.4, 207.5, and 207.9), sections 4 and 9
as amended by 1995 PA 257.

The People of the State of Michigan enact:

207.4 Annual assessment of property of certain rail transportation,
telephone, and telegraph companies; reports.
Sec. 4. (1) The state board of assessors shall annually determine the true cash value

and taxable value of property having a situs in this state of all of the following:

(a) Railroad companies.

(b) Union station and depot companies.
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(c) Telegraph companies.

(d) Telephone companies.

(e) Sleeping car companies.

(f) Express companies.

(g) Car loaning companies.

(h) Stock car companies.

(i) Refrigerator car companies.

(j) Fast freight line companies.

(k) All other companies owning, leasing, running, or operating any freight, stock,
refrigerator, or any other cars not the exclusive property of a railroad company paying
taxes on its rolling stock under this act, over or on the line or lines of any railroad in this
state.

(2) For tax years that begin after December 31, 2005, the state board of assessors shall
annually determine the true cash value and taxable value of property having a situs in this
state of telegraph companies and telephone companies in the same manners as property
assessed under the general property tax act, 1893 PA 206, MCL 211.1 to 211.157.

(3) The property of a telegraph and telephone company with gross receipts within this
state for a year ending December 31 of not more than $1,000.00 is exempt from taxation
under this act.

(4) All telegraph and telephone companies doing business in this state shall make the
report required under section 6.

207.5 Definitions.

Sec. 5. (1) As used in this act, “property” means 1 of the following:

(a) Except as otherwise provided in subdivision (b), all property, real or personal,
belonging to the persons, corporations, companies, copartnerships, and associations
subject to taxation under this act, including rights-of-way, road beds, stations, cars, rolling
stock, tracks, wagons, horses, office furniture, telegraph and telephone poles, wires,
conduits, switchboards, all other property used in carrying on their business and owned
by them respectively, all other real and personal property, and all franchises. Franchises
shall not be directly assessed, but shall be considered in determining the value of the other
property. Property does not include, apply to, or subject to taxation property or real
property owned and capable of being conveyed by the persons, corporations, companies,
copartnerships, and associations subject to taxation under this act that is not actually
occupied in the exercise of their franchises, or in use in the operation and conduct of their
business.

(b) For telegraph companies and telephone companies only, for tax years that begin
after December 31, 2005, only property that would be subject to the collection of taxes
under the general property tax act, 1893 PA 206, MCL 211.1 to 211.157, if that property
were not subject to taxation under this act.

(2) Real property exempt from the tax levied under this act under subsection (1) is
subject to taxation in the same manner, for the same purposes, to the same extent, and
subject to the same conditions and limitations as other real property in the townships or
municipalities in which that property is located.

(3) As used in this act, the terms “company”, “corporation”, “copartnership”, “association”,
and “person” apply to and shall be construed as referring to the following:

(a) A railroad company, union station and depot company, telegraph company,
telephone company, sleeping car company, express company, car loaning company, stock
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car company, refrigerator or fast freight line company, or any other companies owning,
leasing, running, or operating any freight cars, stock cars, refrigerator cars, or any other
cars, not the exclusive property of a railroad company paying taxes upon its rolling stock
under this act, over or upon the line or lines of any railroad or railroads in this state.

(b) A firm, joint stock association, copartnership, corporation, or other association or
person engaged in carrying on any business, the tangible property of which is subject to
taxation under this act.

(4) As used in this act, “property having a situs in this state,” includes all of the following:

(a) Except as otherwise provided in subdivision (b), the property, real and personal, of
the persons, corporations, companies, copartnerships, and associations subject to taxation
under this act, owned, used, and occupied by them within this state, and also the
proportion of their rolling stock, cars, and other property used partly within and partly
outside of this state as provided in this act.

(b) For telegraph companies and telephone companies only, for tax years that begin
after December 31, 2005, only the tangible property, real and personal, owned, used, and
occupied by them within this state.

207.9 Assessment roll; contents; time; inspection of physical prop-
erties of public utilities; determination of true cash and taxable
value; ocean routes; mileage adjustment.
Sec. 9. (1) Not later than May 15 in each year, the state board of assessors shall

prepare an assessment roll upon which they shall set forth the true cash value and taxable
value on the immediately preceding December 31 of all the property of the companies
subject to taxation under this act. A determination of true cash value and taxable value is
not final until reviewed as provided in this act. For the purpose of arriving at the true
cash value and taxable value of the property on the assessment roll, the state board of
assessors may personally inspect the property assessed, may consider the reports filed
under this act or reports and returns filed in the office of any officer of this state or in the
office of any other governmental agency, and any other evidence or information obtained
or possessed by the state board of assessors.

(2) In determining the true cash value and taxable value of the property of a railroad,
union station, and depot company that owns, leases, operates, or uses lines partly within
or partly outside of this state, the state board of assessors shall consider the proportion of
the number of miles of all track controlled or used by that company within this state to
the entire mileage of all track controlled or used by that company both within and outside
of this state. The state board of assessors shall also consider any other uniform factors
that reflect a fair allocation of value to this state.

(3) For tax years that begin before January 1, 2006, in determining the true cash value
and taxable value of the property of a telegraph company or telephone company that
owns, leases, operates, or uses lines partly within and partly outside of this state, the state
board of assessors shall only consider the proportion of the number of miles of telegraph
or telephone lines controlled or used by that company within this state to the entire mileage
of telegraph or telephone lines controlled or used by that company both within and outside
of this state. The state board of assessors shall also consider any other uniform factors
that reflect a fair allocation of value to this state.

(4) In determining the true cash value and taxable value of the property of an express
company, the state board of assessors shall determine the actual value of the entire
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amount of the capital stock and bonded indebtedness of that express company. From that
amount, the state board of assessors shall determine and deduct the actual value of all real
property owned by that express company, and the actual value of all personal property
owned by that express company that is not used in the express business of that express
company. The state board of assessors shall then divide the remaining amount by the total
number of miles, as determined by the state board of assessors, of railroad, stage, water,
and other routes over which the company did business to obtain the value per mile. The
state board of assessors shall then multiply the value per mile by the total number of miles
of the routes within this state, as determined by the state board of assessors. The state
board of assessors shall then add to the product of that calculation the value of all real
estate owned by that express company in this state, as determined by the state board of
assessors. The sum of this calculation is the actual value of the property of that express
company subject to assessment and taxation in this state.

(5) If the state board of assessors determines that the ocean routes of a company are
so different in character from its other routes that the mileage basis of apportionment of
the value of the entire property to be apportioned in this state would be unfair if the full
mileage of the ocean routes were included, the state board of assessors may make an
allowance for that company’s ocean routes to bring those ocean routes to parity with that
company’s other routes. In making this determination, the state board of assessors shall
consider the relative mileage values and earning capacities of the ocean routes and the
other routes and shall require special reports of the character, mileage, earnings, and
value of the ocean routes. The state board of assessors may exclude from its
determination of aggregate mileage any ocean routes on which the express company fails
to furnish the requisite reports, but no further penalty shall be imposed for the failure to
report the mileage of ocean routes.

(6) If a company claims in writing that the mileage basis of apportionment of the value
of the entire property to be attributed to this state is unfair, the state board of assessors
shall make the apportionment that in its judgment is fair. In making that apportionment,
the state board of assessors shall consider the mileage within and outside of this state,
making any necessary allowance for ocean mileage as provided in this section.

(7) In determining the true cash value and taxable value of the property in this state
of car loaning, stock car, refrigerator, fast freight lines, and other car companies, and
other companies owning, leasing, running, or operating cars subject to taxation under this
act, the state board of assessors shall consider the proportion of the aggregate car mileage
made or run by the entire number of cars owned or operated by a company to the car
mileage made or run by the entire number of cars owned or operated by that company
within this state.

This act is ordered to take immediate effect.
Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.

[No. 611]

(SB 1438)

AN ACT to amend 1980 PA 299, entitled “An act to revise, consolidate, and classify
the laws of this state regarding the regulation of certain occupations; to create a board for
each of those occupations; to establish the powers and duties of certain departments and
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agencies and the boards of each occupation; to provide for the promulgation of rules; to
provide for certain fees; to provide for penalties and civil fines; to establish rights,
relationships, and remedies of certain persons under certain circumstances; to repeal
certain parts of this act on a specific date; and to repeal certain acts and parts of acts,” by
amending sections 409, 411, and 2504 (MCL 339.409, 339.411, and 339.2504), section 409 as
added by 1988 PA 463, section 411 as amended by 1989 PA 261, and section 2504 as
amended by 1984 PA 413, and by adding section 2502a.

The People of the State of Michigan enact:

339.409 Payment of fee as condition to issuance of license and regis-
tration; amount; period for completion of requirements for licensure
or registration; forfeiture of fees; effect of void application.
Sec. 409. (1) The department shall not issue a license or registration to a person who

has completed the requirements for a license or registration or who seeks to renew a
license or registration until the person has paid the license or registration fee.

(2) License and registration fees shall be prescribed on a per year basis. If licenses and
registrations are established by rules promulgated by the department under section 202
as biennial or triennial renewals, the fee required shall be twice or 3 times, as appropriate,
the per year amount.

(3) Unless otherwise provided by this act or rules promulgated under this act, all require-
ments for licensure or registration shall be completed by the applicant within 1 year after
receipt of the application by the department or mailing of a notice of an incomplete
application to the last known address on file with the department, whichever is later. If
the requirements are not completed, the fees paid shall be forfeited to the department and
the application shall be void. A person whose application has been determined to be void
under this subsection shall submit a new application and fees and shall meet the standards
in effect on the date of receipt by the department of the new application.

339.411 Failure to renew license or registration; lapse; extension;
conditions to relicensing or reregistration; rules; procedure for
reinstatement of license or registration.
Sec. 411. (1) Subject to subsection (2), a person who fails to renew a license or

registration on or before the expiration date shall not practice the occupation, operate, or
use the title after the expiration date printed on the license or registration. A license or
registration shall lapse on the day after the expiration date.

(2) A person who fails to renew a license or registration on or before the expiration
date shall be permitted to renew the license or registration by payment of the required
license or registration fee and a late renewal fee within 60 days after the expiration date.

(3) Except as otherwise provided in this act, a person who fails to renew a license or
registration within the time period set forth in subsection (2) may be relicensed or
reregistered without examination and without meeting additional education or training
requirements in force at the time of application for relicensure or reregistration if all of
the following conditions are met:

(a) The person applies within 3 years after the expiration date of the last license or
registration.

(b) The person pays an application processing fee, the late renewal fee, and the per
year license or registration fee for the upcoming licensure or registration period.
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(c) Penalties and conditions imposed by disciplinary action in this state or any other
jurisdiction have been satisfied.

(d) The person submits proof of having completed the equivalent of 1 year of continuing
education within the 12 months immediately preceding the date of application or as
otherwise provided in a specific article or by rule, if continuing education is required of
licensees or registrants under a specific article.

(4) Except as otherwise provided in this act, a person may be relicensed or reregistered
subsequent to 3 or more years after the expiration date of the last license or registration
upon showing that the person meets the requirements for licensure or registration as
established by the department in rules or procedures which may require a person to pass
all or part of a required examination, to complete continuing education requirements, or
to meet current education or training requirements.

(5) Unless otherwise provided in this act, a person who seeks reinstatement of a
license or registration shall file an application on a form provided by the department, pay
the application processing fee, and file a petition to the department and the appropriate
board stating reasons for reinstatement and including evidence that the person can and is
likely to serve the public in the regulated activity with competence and in conformance
with all other requirements prescribed by law, rule, or an order of the department or
board. The procedure to be followed in conducting the review of a petition for reinstatement
is prescribed in article 5. If approved for reinstatement, the person shall pay the per year
license or registration fee for the upcoming license or registration period, in addition to
completing any requirements imposed in accordance with section 203(2).

339.2502a Real estate broker, associate real estate broker, and real
estate salesperson; term of license.
Sec. 2502a. Beginning November 1, 2003, the department shall issue a license for real

estate broker, associate real estate broker, and real estate salesperson for a term of 3 years.

339.2504 Real estate broker's license; approved classroom courses;
application; condition to taking examination; renewal or reinstate-
ment of license; continuing education requirements; exceptions;
approval of person offering or conducting course or courses of
study; suspension or revocation of approval; prohibited represent-
ations; conduct of pre-licensure course; violation; penalties; real estate
clinic, meeting, course, or institute; sponsoring studies, research,
and programs. 
Sec. 2504. (1) Before receiving a real estate broker’s license, an applicant shall have

successfully completed not less than 90 clock hours of approved classroom courses in real
estate of which not less than 9 clock hours shall be instruction on civil rights law and equal
opportunity in housing, and shall submit an application as described in section 2505. The
90 hours shall be in addition to the hours required to obtain a real estate salesperson’s license.

(2) Before being permitted to take the real estate salesperson’s examination, an applicant
shall show proof of successful completion of not less than 40 clock hours of classroom
courses in principles of real estate, of which not less than 4 clock hours shall be instruction
on civil rights law and equal opportunity in housing.

(3) For purposes of subsections (1) and (2), approved courses may be on the following
topics:

(a) Real estate license law and related regulatory laws.

(b) Real property law, including property interests and restrictions.
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(c) Federal, state, and local tax laws affecting real property.

(d) Conveyances, including contracts, deeds, and leases.

(e) Financing, including mortgages, land contracts, foreclosure, and limits on lending
procedures and interest rates.

(f) Appraisal of real property.

(g) Design and construction.

(h) Marketing, exchanging, and counseling.

(i) The law of agency.

(j) Sales and office management, including listing and selling techniques.

(k) Real estate securities and syndications.

(l) Investments, including property management.

(4) Except as otherwise provided in this subsection, before being permitted to renew
an active real estate broker’s or real estate salesperson’s license, a licensee shall have
successfully completed, within the preceding 12 months, not less than 6 clock hours of
continuing education approved by the department involving any topics relevant to the
management, operation, and practice of real estate and covering changes in economic
conditions, law, rules, court cases, and interpretations, or any combination of those
changes, relating to real property which are pertinent to the activities of a real estate
broker or real estate salesperson. Beginning November 1, 2003, a licensee shall complete
not less than 18 hours of continuing education per 3-year license cycle. A licensee shall
complete at least 6 hours of the required 18 hours of continuing education courses during
the time period from November 1, 2003 and ending on December 31, 2004. During calendar
year 2005, a licensee shall complete at least 6 hours of the required 18 hours of continuing
education courses. During calendar year 2006, a licensee shall complete at least 4 hours of
the required 18 hours of continuing education courses. During calendar year 2007 and
thereafter, a licensee shall complete at least 2 hours of the required 18 hours of continuing
education courses per calendar year. Any education approved by the department that is
received by a licensee for further professional designation shall be counted toward the
total continuing education credits required for the 3-year license cycle. Each licensee, in
completing the appropriate number of clock hours, will have the option of selecting the
education courses in that licensee’s area of expertise, as long as the education courses are
approved by the department and as long as at least 2 hours of an education course per
calendar year involve law, rules, and court cases regarding real estate. Notwithstanding
this subsection, the department may relicense a licensee who has completed not less than
18 hours of continuing education in the subject matter areas required by this subsection
during the 3-year license cycle but has not otherwise met the requirements of this section
if the licensee provides evidence satisfactory to the department that he or she has good
cause for not complying with the requirements in this subsection.

(5) A license which has been inactive for less than 3 years may be reinstated without
examination if the licensee shows proof of completion of not less than the appropriate
number of clock hours of continuing education described in subsection (4). A broker’s
license which has been inactive for 3 or more continuous years may be reinstated without
examination if the licensee provides proof of the completion of either 6 clock hours of
continuing education described in subsection (4) for each of the years the license was
inactive or 40 clock hours of instruction described in subsection (3). A salesperson’s license
which has been inactive for 3 or more continuous years may be reinstated if the licensee
provides proof of meeting 1 of the following requirements:

(a) Completion of 6 clock hours of continuing education described in subsection (4) for
each of the years the license was inactive.
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(b) Completion of 40 clock hours of instruction described in subsection (3).

(c) Passing the examination required for licensure as a salesperson as provided in
subsection (2).

(6) The continuing education requirements provided in subsections (4) and (5) shall not
be applied towards the real estate broker’s license education requirements provided in
subsection (1), and courses taken under real estate broker’s license education require-
ments shall not be applied towards the continuing education requirements.

(7) For real estate brokers, associate brokers, and salespersons who receive a license
issued in the second or third years of a 3-year license cycle, continuing education shall be
in compliance with subsection (4), except for the following:

(a) A real estate broker, associate broker, or salesperson who receives a license issued
in the second year of the 3-year license cycle is required to complete 12 hours of continuing
education to renew his or her license.

(b) A real estate broker, associate broker, or salesperson who receives a license issued
in the third year of the 3-year licensing cycle is required to complete 6 hours of continuing
education to renew his or her license.

(8) A person who offers or conducts a course or courses of study represented to meet
the educational requirements of this article, first shall obtain approval from the department
and shall abide by the rules of the department concerning curriculum, instructor
qualification, grading system, and other related matters. In addition to other require-
ments imposed under rule, in order to receive approval, a course shall be designed to be
taught for not less than 1 clock hour, not including time spent on breaks, meals, or other
unrelated activities, provided the course is only approved for less than 2 clock hours if,
based upon the subject matter, course outline, instructional materials, methodology, and
other considerations consistent with rules of the department, the department determines
that the course objectives can be effectively met in the proposed time period. The
department may suspend or revoke the approval of a person for a violation of this article
or of the rules promulgated under this article. A person shall not represent that its
students are assured of passing an examination required by the department. A person
shall not represent that the issuance of departmental approval is a recommendation or
indorsement of the person to which it is issued or of a course of instruction given by it. A
pre-licensure course approved under this article shall be conducted by a local public school
district, a community college, an institution of higher education authorized to grant
degrees, or a private school licensed by the department of career development under 1943
PA 148, MCL 395.101 to 395.103.

(9) A person who in operating a school violates subsection (8) is subject to the penalties
set forth in article 6.

(10) The department may conduct, hold, or assist in conducting or holding, a real estate
clinic, meeting, course, or institute, which shall be open to a person licensed under this
article, and may incur the necessary expenses in connection with the clinic, meeting,
course, or institute. The department, in the public interest, may assist educational
institutions within this state in sponsoring studies, research, and programs for the
purpose of raising the standards of professional practice in real estate and the competence
of a licensee.

This act is ordered to take immediate effect.
Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.

2178 PUBLIC ACTS 2002—No. 611



[No. 612]

(HB 4042)

AN ACT to amend 1971 PA 227, entitled “An act to prescribe the rights and duties of
parties to home solicitation sales,” by amending the title and sections 1, 1a, 3, and 6 (MCL
445.111, 445.111a, 445.113, and 445.116), section 1 as amended by 1999 PA 18 and section 3
as amended by 2000 PA 15, and by adding sections 1b, 1c, 1d, and 1e.

The People of the State of Michigan enact:

TITLE

An act to prescribe the rights and duties of parties to home solicitation sales; to
regulate certain telephone solicitation; to provide for the powers and duties of certain
state officers and entities; and to prescribe penalties and remedies.

445.111 Definitions. 
Sec. 1. As used in this act:

(a) “Home solicitation sale” means a sale of goods or services of more than $25.00 in
which the seller or a person acting for the seller engages in a personal, telephonic, or
written solicitation of the sale, the solicitation is received by the buyer at a residence of
the buyer, and the buyer’s agreement or offer to purchase is there given to the seller or
a person acting for the seller. Home solicitation sale does not include any of the following:

(i) A sale made pursuant to a preexisting revolving charge account.

(ii) A sale made pursuant to prior negotiations between the parties at a business
establishment at a fixed location where goods or services are offered or exhibited for sale.

(iii) A sale or solicitation of insurance by an insurance agent licensed by the commissioner
of insurance.

(iv) A sale made at a fixed location of a business establishment where goods or services
are offered or exhibited for sale.

(v) A sale made pursuant to a printed advertisement in a publication of general
circulation.

(vi) A sale of services by a real estate broker or salesperson licensed by the depart-
ment of consumer and industry services.

(vii) A sale of agricultural or horticultural equipment and machinery that is demonstrated
to the consumer by the vendor at the request of either or both of the parties.

(b) “Fixed location” means a place of business where the seller or an agent, servant,
employee, or solicitor of that seller primarily engages in the sale of goods or services of
the same kind as would be sold at the residence of a buyer.

(c) “Business day” means Monday through Friday and does not include Saturday,
Sunday, or the following business holidays: New Year’s day, Martin Luther King’s birth-
day, Washington’s birthday, Memorial day, Independence day, Labor day, Columbus day,
Veterans’ day, Thanksgiving day, and Christmas day.

(d) “Federally insured depository institution” means a state or national bank, state or
federal savings bank, state or federal savings and loan association, or state or federal
credit union that holds deposits insured by an agency of the United States.
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(e) As used in only the definition of home solicitation sales, “goods or services” does
not include any of the following:

(i) A loan, deposit account, or trust account lawfully offered or provided by a federally
insured depository institution or a subsidiary or affiliate of a federally insured depository
institution.

(ii) An extension of credit that is subject to any of the following acts:

(A) The mortgage brokers, lenders, and servicers licensing act, 1987 PA 173, MCL 445.1651
to 445.1684.

(B) The secondary mortgage loan act, 1981 PA 125, MCL 493.51 to 493.81.

(C) The regulatory loan act, 1939 PA 21, MCL 493.1 to 493.24.

(D) The consumer financial services act, 1988 PA 161, MCL 487.2051 to 487.2072.

(E) 1984 PA 379, MCL 493.101 to 493.114.

(F) The motor vehicle sales finance act, 1950 (Ex Sess) PA 27, MCL 492.101 to 492.141.

(iii) A sale of a security or interest in a security that is subject to the uniform
securities act, 1964 PA 265, MCL 451.501 to 451.818.

(f) “Written solicitation” means a postcard or other written notice delivered to a
buyer’s residence that requests that the buyer contact the seller or seller’s agent by
telephone to inquire about a good or service, unless the postcard or other written notice
concerns a previous purchase or order or specifies the price of the good or service and
accurately describes the good or service.

(g) “ADAD” or “automatic dialing and announcing device” means any device or system
of devices that is used, whether alone or in conjunction with other equipment, for the
purpose of automatically selecting or dialing telephone numbers.

(h) “Commission” means the public service commission.

(i) “Do-not-call list” means a do-not-call list of consumers and their residential
telephone numbers maintained by the commission, by a vendor designated by the
commission, or by an agency of the federal government, under section 1a.

(j) “Existing customer” means an individual who has purchased goods or services from
a person, who is the recipient of a voice communication from that person, and who either
paid for the goods or services within the 12 months preceding the voice communication or
has not paid for the goods and services at the time of the voice communication because of
a prior agreement between the person and the individual.

(k) “Person” means an individual, partnership, corporation, limited liability company,
association, governmental entity, or other legal entity.

(l) “Residential telephone subscriber” or “subscriber” means a person residing in this
state who has residential telephone service.

(m) “Telephone solicitation” means any voice communication over a telephone for the
purpose of encouraging the recipient of the call to purchase, rent, or invest in goods or
services during that telephone call. Telephone solicitation does not include any of the
following:

(i) A voice communication to a residential telephone subscriber with that subscriber’s
express invitation or permission prior to the voice communication.

(ii) A voice communication to an existing customer of the person on whose behalf the
voice communication is made, unless the existing customer is a consumer who has requested
that he or she not receive calls from or on behalf of that person under section 1c(1)(g).

(iii) A voice communication to a residential telephone subscriber in which the caller
requests a face-to-face meeting with the residential telephone subscriber to discuss a
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purchase, sale, or rental of, or investment in, goods or services but does not urge the
residential telephone subscriber to make a decision to purchase, sell, rent, invest, or make
a deposit on that good or service during the voice communication.

(n) “Telephone solicitor” means any person doing business in this state who makes or
causes to be made a telephone solicitation from within or outside of this state, including,
but not limited to, calls made by use of automated dialing and announcing devices or by a
live person.

(o) “Vendor” means a person designated by the commission to maintain a do-not-call
list under section 1a. The term may include a governmental entity.

445.111a Telephonic solicitation using recorded message prohibited;
establishment of state do-not-call list.
Sec. 1a. (1) A home solicitation sale shall not be made by telephonic solicitation using

in whole or in part a recorded message. A person shall not make a telephone solicitation
that consists in whole or in part of a recorded message.

(2) Within 120 days after the effective date of the amendatory act that added this
subsection, the commission shall do 1 of the following:

(a) Establish a state do-not-call list. All of the following apply if the commission
establishes a do-not-call list under this subdivision:

(i) The commission shall publish the do-not-call list quarterly for use by telephone
solicitors.

(ii) The do-not-call list fund is created in the state treasury. Money received from fees
under subparagraph (iii) shall be credited to the fund. The state treasurer shall direct the
investment of the fund. The state treasurer shall credit to the fund interest and earnings
from fund investments. Money remaining in the fund at the end of a fiscal year shall be
carried over in the fund to the next and succeeding fiscal years. Money in the fund may
be appropriated to the commission to cover the costs of administering the do-not-call list,
but may not be appropriated to compensate or reimburse a vendor designated under
subdivision (b) to maintain a do-not-call list under that subdivision.

(iii) The commission shall establish and collect 1 or both of the following fees to cover
the costs to the commission for administering the do-not-call list:

(A) Fees charged to telephone solicitors for access to the do-not-call list.

(B) Fees charged to residential telephone subscribers for inclusion on the do-not-call
list. The commission shall not charge a residential telephone subscriber a fee of more than
$5.00 for a 3-year period.

(iv) The commission shall maintain the do-not-call list for at least 1 year. After 1 year,
the commission may at any time elect to designate a vendor to maintain a do-not-call list
under subdivision (b), in which case subdivision (b) shall apply.

(b) Designate a vendor to maintain a do-not-call list. All of the following apply to a
vendor designated to maintain a do-not-call list under this subdivision:

(i) The commission shall establish a procedure or follow existing procedure for the
submission of bids by vendors to maintain a do-not-call list under this subdivision.

(ii) The commission shall establish a procedure or follow existing procedure for the
selection of the vendor to maintain the do-not-call list. In selecting the vendor, the
commission shall consider at least all of the following factors:

(A) The cost of obtaining and the accessibility and frequency of publication of the do-
not-call list to telephone solicitors.
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(B) The cost and ease of registration on the do-not-call list to consumers who are
seeking inclusion on the do-not-call list.

(iii) The commission may review its designation and make a different designation
under this subdivision if the commission determines that another person would be better
than the designated vendor in meeting the selection factors established under subpara-
graph (ii) or if the designated vendor engages in activities the commission considers
contrary to the public interest.

(iv) If the commission does not establish a state do-not-call list under subdivision (a),
the commission shall comply with the designation requirements of this subdivision for at
least 1 year. After 1 year, the commission may at any time elect to establish and maintain
a do-not-call list under subdivision (a), in which case subdivision (a) shall apply.

(v) Unless the vendor is a governmental entity, a vendor designated by the commission
under this subdivision is not a governmental agency and is not an agent of the commission
in maintaining a do-not-call list.

(vi) The commission and a vendor designated under this subdivision shall execute a
written contract. The contract shall include the vendor’s agreement to the requirements
of this section and any additional requirements established by the commission.

(vii) The commission shall not use state funds to compensate or reimburse a vendor
designated under this subdivision. The vendor may receive compensation or reimburse-
ment for maintaining a designated do-not-call list under this subdivision only from 1 or
both of the following:

(A) Fees charged by the vendor to telephone solicitors for access to the do-not-call list.

(B) Fees charged by the vendor to residential telephone subscribers for inclusion on
the do-not-call list. A designated vendor shall not charge a residential telephone subscriber
a fee of more than $5.00 for a 3-year period.

(viii) The designee do-not-call list fund is created in the state treasury. If the vendor is
a department or agency of this state, money received from fees under subparagraph (vii)
by that vendor shall be credited to the fund. The state treasurer shall direct the invest-
ment of the fund. The state treasurer shall credit to the fund interest and earnings from
fund investments. Money remaining in the fund at the end of a fiscal year shall be carried
over in the fund to the next and succeeding fiscal years. Money in the fund may be
appropriated to that vendor to cover the costs of administering the do-not-call list.

(3) In determining whether to establish a state do-not-call list under subsection (2)(a)
or designate a vendor under subsection (2)(b), and in designating a vendor under sub-
section (2)(b), the commission shall consider comments submitted to the commission from
consumers, telephone solicitors, or any other person.

(4) Beginning 90 days after the commission establishes a do-not-call list under sub-
section (2)(a) or designates a vendor to maintain a do-not-call list under subsection (2)(b),
a telephone solicitor shall not make a telephone solicitation to a residential telephone
subscriber whose name and residential telephone number is on the then-current version
of that do-not-call list.

(5) Notwithstanding any other provision of this section, if an agency of the federal
government establishes a federal do-not-call list, within 120 days after the establishment
of the federal do-not-call list, the commission shall designate the federal list as the state
do-not-call list. The federal list shall remain the state do-not-call list as long as the federal
list is maintained. A telephone solicitor shall not make a telephone solicitation to a
residential telephone subscriber whose name and residential telephone number is on the
then-current version of the federal list.
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(6) A telephone solicitor shall not use a do-not-call list for any purpose other than
meeting the requirements of subsection (4) or (5).

(7) The commission or a vendor shall not sell or transfer the do-not-call list to any
person for any purpose unrelated to this section.

445.111b Information to be provided by person making telephone
solicitation; interference with caller ID function prohibited.
Sec. 1b. (1) At the beginning of a telephone solicitation, a person making a telephone

solicitation to a residential telephone subscriber shall state his or her name and the full
name of the organization or other person on whose behalf the call was initiated and
provide a telephone number of the organization or other person on request. A natural
person must be available to answer the telephone number at any time when telephone
solicitations are being made.

(2) The person answering the telephone number required under subsection (1) shall
provide a residential telephone subscriber calling the telephone number with information
describing the organization or other person on whose behalf the telephone solicitation was
made to the residential telephone subscriber and describing the telephone solicitation.

(3) A telephone solicitor shall not intentionally block or otherwise interfere with the
caller ID function on the telephone of a residential telephone subscriber to whom a
telephone solicitation is made so that the telephone number of the caller is not displayed
on the telephone of the residential telephone subscriber.

445.111c Unfair or deceptive act or practice; violation; penalty.
Sec. 1c. (1) It is an unfair or deceptive act or practice and a violation of this act for a

telephone solicitor to do any of the following:

(a) Misrepresent or fail to disclose, in a clear, conspicuous, and intelligible manner and
before payment is received from the consumer, all of the following information:

(i) Total purchase price to the consumer of the goods or services to be received.

(ii) Any restrictions, limitations, or conditions to purchase or to use the goods or
services that are the subject of an offer to sell goods or services.

(iii) Any material term or condition of the seller’s refund, cancellation, or exchange
policy, including a consumer’s right to cancel a home solicitation sale under section 2 and,
if applicable, that the seller does not have a refund, cancellation, or exchange policy.

(iv) Any material costs or conditions related to receiving a prize, including the odds of
winning the prize, and if the odds are not calculable in advance, the factors used in
calculating the odds, the nature and value of a prize, that no purchase is necessary to win
the prize, and the “no purchase required” method of entering the contest.

(v) Any material aspect of an investment opportunity the seller is offering, including,
but not limited to, risk, liquidity, earnings potential, market value, and profitability.

(vi) The quantity and any material aspect of the quality or basic characteristics of any
goods or services offered.

(vii) The right to cancel a sale under this act, if any.

(b) Misrepresent any material aspect of the quality or basic characteristics of any
goods or services offered.

(c) Make a false or misleading statement with the purpose of inducing a consumer to
pay for goods or services.
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(d) Request or accept payment from a consumer or make or submit any charge to the
consumer’s credit or bank account before the telephone solicitor or seller receives from
the consumer an express verifiable authorization. As used in this subdivision, “verifiable
authorization” means a written authorization or confirmation, an oral authorization
recorded by the telephone solicitor, or confirmation through an independent third party.

(e) Offer to a consumer in this state a prize promotion in which a purchase or payment
is necessary to obtain the prize.

(f) Fail to comply with the requirements of section 1a or 1b.

(g) Make a telephone solicitation to a consumer in this state who has requested that he
or she not receive calls from the organization or other person on whose behalf the
telephone solicitation is made.

(2) Except as provided in this subsection, beginning 210 days after the effective date
of the amendatory act that added this section, a person who knowingly or intentionally
violates this section is guilty of a misdemeanor punishable by imprisonment for not more
than 6 months or a fine of not more than $500.00, or both. This subsection does not prohibit
a person from being charged with, convicted of, or punished for any other crime including
any other violation of law arising out of the same transaction as the violation of this
section. This subsection does not apply if the violation of this section is a failure to comply
with the requirements of section 1a(1), (4), or (5) or section 1b.

(3) A person who suffers loss as a result of violation of this section may bring an action
to recover actual damages or $250.00, whichever is greater, together with reasonable
attorney fees. This subsection does not prevent the consumer from asserting his or her
rights under this act if the telephone solicitation results in a home solicitation sale, or
asserting any other rights or claims the consumer may have under applicable state or
federal law.

445.111d Do-not-call list; notice of description and enrollment;
“telecommunication provider” defined.
Sec. 1d. (1) Beginning 210 days after the effective date of the amendatory act that

added this section, if a telephone directory includes residential telephone numbers, a
person that publishes a new telephone directory shall include in the telephone directory a
notice describing the do-not-call list and how to enroll on the do-not-call list.

(2) Beginning 210 days after the effective date of the amendatory act that added this
section, each telecommunication provider that provides residential telephone service shall
include a notice describing the do-not-call list and how to enroll on the do-not-call list with
1 of that telecommunication provider’s bills for telecommunication services to a residential
telephone subscriber each year. If the federal communication commission or any other
federal agency establishes a federal “do not call” list, the notice shall also describe that list
and how to enroll on that list. As used in this subsection, “telecommunication provider”
means that term as defined in section 102 of the Michigan telecommunications act, 1991
PA 179, MCL 484.2102.

445.111e Applicability of §§ 445.111a, 445.111b, 445.111c, and
445.111d.
Sec. 1e. Sections 1a, 1b, 1c, and 1d do not apply to a person subject to any of the

following:

(a) The charitable organizations and solicitations act, 1975 PA 169, MCL 400.271 to 400.294.

(b) The public safety solicitation act, 1992 PA 298, MCL 14.301 to 14.327.

(c) Section 527 of the internal revenue code of 1986.
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445.113 Written agreement or offer to purchase; contents; form;
cancellation; exception.
Sec. 3. (1) In a home solicitation sale, unless the buyer requests the seller to provide

goods or services without delay in an emergency, the seller shall present to the buyer and
obtain the buyer’s signature to a written agreement or offer to purchase that designates
as the date of the transaction the date on which the buyer actually signs.

The agreement or offer to purchase shall contain a statement substantially as follows
in immediate proximity to the space reserved in the agreement or offer to purchase for
the signature of the buyer:

“You, the buyer, may cancel this transaction at any time prior to midnight of the third
business day after the date of this transaction. See the attached notice of cancellation form
for an explanation of this right. Additionally, the seller is prohibited from having an
independent courier service or other third party pick up your payment at your residence
before the end of the 3-business-day period in which you can cancel the transaction.”

(2) The seller shall attach to the copy or cause to be printed on the reverse side of the
written agreement or offer to purchase retained by the buyer a notice of cancellation in
duplicate that shall appear as follows:

“notice of cancellation

(enter date of transaction)

(date)

You may cancel this transaction, without any penalty or obligation, within 3 business
days from the above date.

If you cancel, any property traded in, any payments made by you under the contract
or sale, and any negotiable instrument executed by you will be returned within 10 business
days following receipt by the seller of your cancellation notice, and any security interest
arising out of the transaction will be canceled.

If you cancel, you must make available to the seller at your residence, in substantially
as good condition as when received, any goods delivered to you under this contract or sale;
or you may if you wish, comply with the instructions of the seller regarding the return
shipment of the goods at the seller’s expense and risk.

If you do make the goods available to the seller and the seller does not pick them up
within 20 days of the date of your notice of cancellation, you may retain or dispose of the
goods without any further obligation. If you fail to make the goods available to the seller
or if you agree to return the goods to the seller and fail to do so, then you remain liable
for performance of all obligations under the contract.

To cancel this transaction, mail or deliver a signed and dated copy of this cancellation
notice or any other written notice, or send a telegram to (name of seller), at (address of
seller’s place of business) not later than midnight on

_____________________________________
(date)

I hereby cancel this transaction. 

_____________________________________
(date)

_____________________________________

(buyer’s signature)   ”  
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(3) The notices required by this section shall be in not less than 10-point bold type and
shall be 2 points larger than the text of the contract. A written agreement or offer to
purchase and the notice of cancellation attached to the agreement or offer shall be written
in the same language as that used in any oral presentation that was given to facilitate sale
of the goods or services. The seller shall enter on the blanks in the notice of cancellation
the date of transaction, which is the date the buyer signs the written agreement, and the
date for mailing the notice of cancellation. An error in entering this information shall not
diminish the buyer’s rights under this act.

(4) Until the seller has complied with this section, the buyer may cancel the home
solicitation sale by notifying the seller in any manner and by any means of his or her
intention to cancel.

(5) This section does not apply to a home solicitation sale where the seller engaged in
a telephone solicitation of the sale if sections 505 to 507 of the Michigan telecommunica-
tions act, 1991 PA 179, MCL 484.2505 to 484.2507, apply to the solicitation or sale.

445.116 Refunds or penalties as set off or defense.
Sec. 6. In connection with a home solicitation sale, refunds or penalties to which the

debtor is entitled pursuant to this act may be set off against the debtor’s obligation, and
may be raised as a defense to an action on the obligation without regard to the time
limitations prescribed by this act.

Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.

[No. 613]

(HB 4632)

AN ACT to amend 1976 PA 331, entitled “An act to prohibit certain methods, acts, and
practices in trade or commerce; to prescribe certain powers and duties; to provide for
certain remedies, damages, and penalties; to provide for the promulgation of rules; to
provide for certain investigations; and to prescribe penalties,” by amending section 3
(MCL 445.903), as amended by 2000 PA 14, and by adding section 9a.

The People of the State of Michigan enact:

445.903 Unfair, unconscionable, or deceptive methods, acts, or prac-
tices in conduct of trade or commerce; rules.
Sec. 3. (1) Unfair, unconscionable, or deceptive methods, acts, or practices in the

conduct of trade or commerce are unlawful and are defined as follows:

(a) Causing a probability of confusion or misunderstanding as to the source, sponsorship,
approval, or certification of goods or services.

(b) Using deceptive representations or deceptive designations of geographic origin in
connection with goods or services.

(c) Representing that goods or services have sponsorship, approval, characteristics,
ingredients, uses, benefits, or quantities that they do not have or that a person has
sponsorship, approval, status, affiliation, or connection that he or she does not have.
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(d) Representing that goods are new if they are deteriorated, altered, reconditioned,
used, or secondhand.

(e) Representing that goods or services are of a particular standard, quality, or grade,
or that goods are of a particular style or model, if they are of another.

(f) Disparaging the goods, services, business, or reputation of another by false or
misleading representation of fact.

(g) Advertising or representing goods or services with intent not to dispose of those
goods or services as advertised or represented.

(h) Advertising goods or services with intent not to supply reasonably expectable
public demand, unless the advertisement discloses a limitation of quantity in immediate
conjunction with the advertised goods or services.

(i) Making false or misleading statements of fact concerning the reasons for, existence
of, or amounts of price reductions.

(j) Representing that a part, replacement, or repair service is needed when it is not.

(k) Representing to a party to whom goods or services are supplied that the goods or
services are being supplied in response to a request made by or on behalf of the party,
when they are not.

(l) Misrepresenting that because of some defect in a consumer’s home the health,
safety, or lives of the consumer or his or her family are in danger if the product or services
are not purchased, when in fact the defect does not exist or the product or services would
not remove the danger.

(m) Causing a probability of confusion or of misunderstanding with respect to the
authority of a salesperson, representative, or agent to negotiate the final terms of a
transaction.

(n) Causing a probability of confusion or of misunderstanding as to the legal rights,
obligations, or remedies of a party to a transaction.

(o) Causing a probability of confusion or of misunderstanding as to the terms or
conditions of credit if credit is extended in a transaction.

(p) Disclaiming or limiting the implied warranty of merchantability and fitness for use,
unless a disclaimer is clearly and conspicuously disclosed.

(q) Representing or implying that the subject of a consumer transaction will be provided
promptly, or at a specified time, or within a reasonable time, if the merchant knows or has
reason to know it will not be so provided.

(r) Representing that a consumer will receive goods or services “free” or “without
charge”, or using words of similar import in the representation, without clearly and
conspicuously disclosing with equal prominence in immediate conjunction with the use of
those words the conditions, terms, or prerequisites to the use or retention of the goods or
services advertised.

(s) Failing to reveal a material fact, the omission of which tends to mislead or deceive
the consumer, and which fact could not reasonably be known by the consumer.

(t) Entering into a consumer transaction in which the consumer waives or purports to
waive a right, benefit, or immunity provided by law, unless the waiver is clearly stated
and the consumer has specifically consented to it.

(u) Failing, in a consumer transaction that is rescinded, canceled, or otherwise terminated
in accordance with the terms of an agreement, advertisement, representation, or provision
of law, to promptly restore to the person or persons entitled to it a deposit, down payment, or
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other payment, or in the case of property traded in but not available, the greater of the
agreed value or the fair market value of the property, or to cancel within a specified time
or an otherwise reasonable time an acquired security interest.

(v) Taking or arranging for the consumer to sign an acknowledgment, certificate, or other
writing affirming acceptance, delivery, compliance with a requirement of law, or other
performance, if the merchant knows or has reason to know that the statement is not true.

(w) Representing that a consumer will receive a rebate, discount, or other benefit as
an inducement for entering into a transaction, if the benefit is contingent on an event to
occur subsequent to the consummation of the transaction.

(x) Taking advantage of the consumer’s inability reasonably to protect his or her
interests by reason of disability, illiteracy, or inability to understand the language of an
agreement presented by the other party to the transaction who knows or reasonably
should know of the consumer’s inability.

(y) Gross discrepancies between the oral representations of the seller and the written
agreement covering the same transaction or failure of the other party to the transaction
to provide the promised benefits.

(z) Charging the consumer a price that is grossly in excess of the price at which similar
property or services are sold.

(aa) Causing coercion and duress as the result of the time and nature of a sales
presentation.

(bb) Making a representation of fact or statement of fact material to the transaction
such that a person reasonably believes the represented or suggested state of affairs to be
other than it actually is.

(cc) Failing to reveal facts that are material to the transaction in light of representations
of fact made in a positive manner.

(dd) Subject to subdivision (ee), representations by the manufacturer of a product or
package that the product or package is 1 or more of the following:

(i) Except as provided in subparagraph (ii), recycled, recyclable, degradable, or is of a
certain recycled content, in violation of guides for the use of environmental marketing
claims, 16 C.F.R. part 260.

(ii) For container holding devices regulated under part 163 of the natural resources
and environmental protection act, 1994 PA 451, MCL 324.16301 to 324.16303, representations
by a manufacturer that the container holding device is degradable contrary to the definition
provided in that act.

(ee) Representing that a product or package is degradable, biodegradable, or photo-
degradable unless it can be substantiated by evidence that the product or package will
completely decompose into elements found in nature within a reasonably short period of
time after consumers use the product and dispose of the product or the package in a
landfill or composting facility, as appropriate.

(ff) Offering a consumer a prize if in order to claim the prize the consumer is required
to submit to a sales presentation, unless a written disclosure is given to the consumer at
the time the consumer is notified of the prize and the written disclosure meets all of the
following requirements:

(i) Is written or printed in a bold type that is not smaller than 10-point.

(ii) Fully describes the prize, including its cash value, won by the consumer.

(iii) Contains all the terms and conditions for claiming the prize, including a statement
that the consumer is required to submit to a sales presentation.
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(iv) Fully describes the product, real estate, investment, service, membership, or other
item that is or will be offered for sale, including the price of the least expensive item and
the most expensive item.

(gg) Violating 1971 PA 227, MCL 445.111 to 445.117, in connection with a home solicitation
sale or telephone solicitation, including, but not limited to, having an independent courier
service or other third party pick up a consumer’s payment on a home solicitation sale
during the period the consumer is entitled to cancel the sale.

(2) The attorney general may promulgate rules to implement this act under the
administrative procedures act of 1969, 1969 PA 306, MCL 24.201 to 24.328. The rules shall
not create an additional unfair trade practice not already enumerated by this section.
However, to assure national uniformity, rules shall not be promulgated to implement
subsection (1)(dd) or (ee).

445.909a List of consumer complaints.
Sec. 9a. After each calendar quarter, the attorney general shall by electronic mail

provide to the better business bureau of western Michigan, inc., better business bureau of
Michiana, inc., better business bureau of Detroit and eastern Michigan, inc., and better
business bureau serving NW Ohio and SE Michigan, inc., a list of complaints made by
consumers to the attorney general during that calendar quarter of violations of section
3(1)(gg) in connection with a telephone solicitation. The list shall contain the name of each
person against whom 1 or more complaints were made and the number of complaints
against that person.

Conditional effective date.
Enacting section 1. This amendatory act does not take effect unless House Bill No. 4042

of the 91st Legislature is enacted into law. 

This act is ordered to take immediate effect.
Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.

Compiler’s note: House Bill No. 4042, referred to in enacting section 1, was filed with the Secretary of State December 20, 2002,
and became P.A. 2002, No. 612, Eff. Mar. 31, 2003.

[No. 614]

(HB 6478)

AN ACT to amend 1937 PA 94, entitled ‘‘An act to provide for the levy, assessment
and collection of a specific excise tax on the storage, use or consumption in this state of
tangible personal property and certain services; to appropriate the proceeds thereof; and
to prescribe penalties for violations of the provisions of this act,’’ (MCL 205.91 to 205.111)
by adding section 4x.

The People of the State of Michigan enact:

205.94x Tax exemption; resident tribal member.
Sec. 4x. (1) The tax under this act does not apply to the sale of a motor vehicle,

recreational watercraft, snowmobile, or all terrain vehicle, not for resale, to a resident
tribal member if the motor vehicle, recreational watercraft, snowmobile, or all terrain
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vehicle is for personal use and is principally garaged, berthed, or stored within that
resident tribal member’s tribe agreement area.

(2) The tax under this act does not apply to the sale of a mobile home, not for resale,
to a resident tribal member if the mobile home is to be used as that resident tribal member’s
principal residence and the mobile home is located within that resident tribal member’s
tribe agreement area.

(3) As used in this section, “resident tribal member” means an individual who meets
all of the following criteria:

(a) Is an enrolled member of a federally recognized tribe.

(b) The individual’s tribe has an agreement with this state pursuant to section 30c of
1941 PA 122, MCL 205.30c, that is in full force and effect.

(c) The individual’s principal place of residence is located within the agreement area as
designated in the agreement under subdivision (b).

This act is ordered to take immediate effect.
Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.

[No. 615]

(HB 6479)

AN ACT to amend 1967 PA 281, entitled “An act to meet deficiencies in state funds by
providing for the imposition, levy, computation, collection, assessment, and enforcement
by lien and otherwise of taxes on or measured by net income; to prescribe the manner and
time of making reports and paying the taxes, and the functions of public officers and
others as to the taxes; to permit the inspection of the records of taxpayers; to provide for
interest and penalties on unpaid taxes; to provide exemptions, credits and refunds of the
taxes; to prescribe penalties for the violation of this act; to provide an appropriation; and
to repeal certain acts and parts of acts,” by amending section 30 (MCL 206.30), as amended
by 2000 PA 400.

The People of the State of Michigan enact:

206.30 “Taxable income” defined; personal exemption; single addi-
tional exemption; certain deduction not considered allowable federal
exemption for purposes of subsection (2); allowable exemption or
deduction for nonresident or part-year resident; subtraction of prizes
under §§ 432.1 to 432.47 from adjusted gross income prohibited;
adjusted personal exemption; “retirement or pension benefits”
defined.
Sec. 30. (1) “Taxable income” means, for a person other than a corporation, estate, or

trust, adjusted gross income as defined in the internal revenue code subject to the following
adjustments under this section:

(a) Add gross interest income and dividends derived from obligations or securities of
states other than Michigan, in the same amount that has been excluded from adjusted
gross income less related expenses not deducted in computing adjusted gross income
because of section 265(a)(1) of the internal revenue code.
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(b) Add taxes on or measured by income to the extent the taxes have been deducted
in arriving at adjusted gross income.

(c) Add losses on the sale or exchange of obligations of the United States government,
the income of which this state is prohibited from subjecting to a net income tax, to the
extent that the loss has been deducted in arriving at adjusted gross income.

(d) Deduct, to the extent included in adjusted gross income, income derived from
obligations, or the sale or exchange of obligations, of the United States government that
this state is prohibited by law from subjecting to a net income tax, reduced by any interest
on indebtedness incurred in carrying the obligations and by any expenses incurred in the
production of that income to the extent that the expenses, including amortizable bond
premiums, were deducted in arriving at adjusted gross income.

(e) Deduct, to the extent included in adjusted gross income, compensation, including
retirement benefits, received for services in the armed forces of the United States.

(f) Deduct the following to the extent included in adjusted gross income:

(i) Retirement or pension benefits received from a federal public retirement system or
from a public retirement system of or created by this state or a political subdivision of this
state.

(ii) Retirement or pension benefits received from a public retirement system of or
created by another state or any of its political subdivisions if the income tax laws of the
other state permit a similar deduction or exemption or a reciprocal deduction or exemption
of a retirement or pension benefit received from a public retirement system of or created
by this state or any of the political subdivisions of this state.

(iii) Social security benefits as defined in section 86 of the internal revenue code.

(iv) Before October 1, 1994, retirement or pension benefits from any other retirement
or pension system as follows:

(A) For a single return, the sum of not more than $7,500.00.

(B) For a joint return, the sum of not more than $10,000.00.

(v) After September 30, 1994, retirement or pension benefits not deductible under
subparagraph (i) or subdivision (e) from any other retirement or pension system or
benefits from a retirement annuity policy in which payments are made for life to a senior
citizen, to a maximum of $30,000.00 for a single return and $60,000.00 for a joint return.
The maximum amounts allowed under this subparagraph shall be reduced by the amount
of the deduction for retirement or pension benefits claimed under subparagraph (i) or
subdivision (e) and for tax years after the 1996 tax year by the amount of a deduction
claimed under subdivision (r). For the 1995 tax year and each tax year after 1995, the
maximum amounts allowed under this subparagraph shall be adjusted by the percentage
increase in the United States consumer price index for the immediately preceding
calendar year. The department shall annualize the amounts provided in this subparagraph
and subparagraph (iv) as necessary for tax years that end after September 30, 1994. As
used in this subparagraph, “senior citizen” means that term as defined in section 514.

(vi) The amount determined to be the section 22 amount eligible for the elderly and the
permanently and totally disabled credit provided in section 22 of the internal revenue
code.

(g) Adjustments resulting from the application of section 271.

(h) Adjustments with respect to estate and trust income as provided in section 36.

(i) Adjustments resulting from the allocation and apportionment provisions of chapter 3.
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(j) Deduct political contributions as described in section 4 of the Michigan campaign
finance act, 1976 PA 388, MCL 169.204, or section 301 of title III of the federal election
campaign act of 1971, Public Law 92-225, 2 U.S.C. 431, not in excess of $50.00 per annum,
or $100.00 per annum for a joint return.

(k) Deduct, to the extent included in adjusted gross income, wages not deductible
under section 280C of the internal revenue code.

(l) Deduct the following payments made by the taxpayer in the tax year:

(i) The amount of payment made under an advance tuition payment contract as
provided in the Michigan education trust act, 1986 PA 316, MCL 390.1421 to 390.1444.

(ii) The amount of payment made under a contract with a private sector investment
manager that meets all of the following criteria:

(A) The contract is certified and approved by the board of directors of the Michigan
education trust to provide equivalent benefits and rights to purchasers and beneficiaries
as an advance tuition payment contract as described in subparagraph (i).

(B) The contract applies only for a state institution of higher education as defined in
the Michigan education trust act, 1986 PA 316, MCL 390.1421 to 390.1444, or a community
or junior college in Michigan.

(C) The contract provides for enrollment by the contract’s qualified beneficiary in not
less than 4 years after the date on which the contract is entered into.

(D) The contract is entered into after either of the following:

(I) The purchaser has had his or her offer to enter into an advance tuition payment
contract rejected by the board of directors of the Michigan education trust, if the board
determines that the trust cannot accept an unlimited number of enrollees upon an actuarially
sound basis.

(II) The board of directors of the Michigan education trust determines that the trust
can accept an unlimited number of enrollees upon an actuarially sound basis.

(m) If an advance tuition payment contract under the Michigan education trust act,
1986 PA 316, MCL 390.1421 to 390.1444, or another contract for which the payment was
deductible under subdivision (l) is terminated and the qualified beneficiary under that
contract does not attend a university, college, junior or community college, or other
institution of higher education, add the amount of a refund received by the taxpayer as a
result of that termination or the amount of the deduction taken under subdivision (l) for
payment made under that contract, whichever is less.

(n) Deduct from the taxable income of a purchaser the amount included as income to
the purchaser under the internal revenue code after the advance tuition payment contract
entered into under the Michigan education trust act, 1986 PA 316, MCL 390.1421 to
390.1444, is terminated because the qualified beneficiary attends an institution of post-
secondary education other than either a state institution of higher education or an institution
of postsecondary education located outside this state with which a state institution of
higher education has reciprocity.

(o) Add, to the extent deducted in determining adjusted gross income, the net operating
loss deduction under section 172 of the internal revenue code.

(p) Deduct a net operating loss deduction for the taxable year as determined under
section 172 of the internal revenue code subject to the modifications under section
172(b)(2) of the internal revenue code and subject to the allocation and apportionment
provisions of chapter 3 of this act for the taxable year in which the loss was incurred.
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(q) For a tax year beginning after 1986, deduct, to the extent included in adjusted
gross income, benefits from a discriminatory self-insurance medical expense reimbursement
plan.

(r) After September 30, 1994 and before the 1997 tax year, a taxpayer who is a senior
citizen may deduct, to the extent included in adjusted gross income, interest and
dividends received in the tax year not to exceed $1,000.00 for a single return or $2,000.00
for a joint return. However, for tax years before the 1997 tax year, the deduction under
this subdivision shall not be taken if the taxpayer takes a deduction for retirement
benefits under subdivision (e) or a deduction under subdivision (f)(i), (ii), (iv), or (v). For
tax years after the 1996 tax year, a taxpayer who is a senior citizen may deduct to the
extent included in adjusted gross income, interest, dividends, and capital gains received in
the tax year not to exceed $3,500.00 for a single return and $7,000.00 for a joint return for
the 1997 tax year, and $7,500.00 for a single return and $15,000.00 for a joint return for tax
years after the 1997 tax year. For tax years after the 1996 tax year, the maximum
amounts allowed under this subdivision shall be reduced by the amount of a deduction
claimed for retirement benefits under subdivision (e) or a deduction claimed under
subdivision (f)(i), (ii), (iv), or (v). For the 1995 tax year, for the 1996 tax year, and for each
tax year after the 1998 tax year, the maximum amounts allowed under this subdivision
shall be adjusted by the percentage increase in the United States consumer price index
for the immediately preceding calendar year. The department shall annualize the amounts
provided in this subdivision as necessary for tax years that end after September 30, 1994.
As used in this subdivision, “senior citizen” means that term as defined in section 514.

(s) Deduct, to the extent included in adjusted gross income, all of the following:

(i) The amount of a refund received in the tax year based on taxes paid under this act.

(ii) The amount of a refund received in the tax year based on taxes paid under the city
income tax act, 1964 PA 284, MCL 141.501 to 141.787.

(iii) The amount of a credit received in the tax year based on a claim filed under
sections 520 and 522 to the extent that the taxes used to calculate the credit were not used
to reduce adjusted gross income for a prior year.

(t) Add the amount paid by the state on behalf of the taxpayer in the tax year to repay
the outstanding principal on a loan taken on which the taxpayer defaulted that was to fund
an advance tuition payment contract entered into under the Michigan education trust act,
1986 PA 316, MCL 390.1421 to 390.1444, if the cost of the advance tuition payment contract
was deducted under subdivision (l) and was financed with a Michigan education trust
secured loan.

(u) For the 1998 tax year and each tax year after the 1998 tax year, deduct the amount
calculated under section 30d.

(v) For tax years that begin on and after January 1, 1994, deduct, to the extent
included in adjusted gross income, any amount, and any interest earned on that amount,
received in the tax year by a taxpayer who is a Holocaust victim as a result of a settlement
of claims against any entity or individual for any recovered asset pursuant to the German
act regulating unresolved property claims, also known as Gesetz zur Regelung offener
Vermogensfragen, as a result of the settlement of the action entitled In re: Holocaust
victims assets, CV-96-4849, CV-96-6161, and CV-97-0461 (E.D. NY), or as a result of any
similar action if the income and interest are not commingled in any way with and are kept
separate from all other funds and assets of the taxpayer. As used in this subdivision:

(i) “Holocaust victim” means a person, or the heir or beneficiary of that person, who
was persecuted by Nazi Germany or any Axis regime during any period from 1933 to 1945.
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(ii) “Recovered asset” means any asset of any type and any interest earned on that
asset including, but not limited to, bank deposits, insurance proceeds, or artwork owned
by a Holocaust victim during the period from 1920 to 1945, withheld from that Holocaust
victim from and after 1945, and not recovered, returned, or otherwise compensated to the
Holocaust victim until after 1993.

(w) For tax years that begin after December 31, 1999, deduct, to the extent not
deducted in determining adjusted gross income, both of the following:

(i) The total of all contributions made on and after October 1, 2000 by the taxpayer in
the tax year to education savings accounts pursuant to the Michigan education savings
program act, 2000 PA 161, MCL 390.1471 to 390.1486, not to exceed $5,000.00 for a single
return or $10,000.00 for a joint return per tax year. A deduction under this subparagraph
is not allowed for contributions to an education savings account in the tax year in which
the initial withdrawal is made from that account or any subsequent year.

(ii) The amount under section 30f.

(x) For tax years that begin after December 31, 1999, add to the extent not included
in adjusted gross income the amount of money withdrawn by the taxpayer in the tax year
from education savings accounts if the withdrawal was not a qualified withdrawal as
provided in the Michigan education savings program act, 2000 PA 161, MCL 390.1471 to
390.1486.

(y) For tax years that begin after December 31, 1999, deduct, to the extent included in
adjusted gross income, the amount of a distribution from individual retirement accounts
that qualify under section 408 of the internal revenue code if the distribution is used to
pay qualified higher education expenses as that term is defined in the Michigan education
savings program act, 2000 PA 161, MCL 390.1471 to 390.1486.

(z) For tax years that begin after December 31, 2000, deduct, to the extent included in
adjusted gross income, an amount equal to the qualified charitable distribution made in
the tax year by a taxpayer to a charitable organization. The amount allowed under this
subdivision shall be equal to the amount deductible by the taxpayer under section 170(c)
of the internal revenue code with respect to the qualified charitable distribution in the tax
year in which the taxpayer makes the distribution to the qualified charitable organization,
reduced by both the amount of the deduction for retirement or pension benefits claimed
by the taxpayer under subdivision (f)(i), (ii), (iv), or (v) and by 2 times the total amount of
credits claimed under sections 260 and 261 for the tax year. As used in this subdivision,
“qualified charitable distribution” means a distribution of assets to a qualified charitable
organization by a taxpayer not more than 60 days after the date on which the taxpayer
received the assets as a distribution from a retirement or pension plan described in
subsection (8)(a). A distribution is to a qualified charitable organization if the distribution
is made in any of the following circumstances:

(i) To an organization described in section 501(c)(3) of the internal revenue code except
an organization that is controlled by a political party, an elected official or a candidate for
an elective office.

(ii) To a charitable remainder annuity trust or a charitable remainder unitrust as
defined in section 664(d) of the internal revenue code; to a pooled income fund as defined
in section 642(c)(5) of the internal revenue code; or for the issuance of a charitable gift
annuity as defined in section 501(m)(5) of the internal revenue code. A trust, fund, or
annuity described in this subparagraph is a qualified charitable organization only if no
person holds any interest in the trust, fund, or annuity other than 1 or more of the following:

(A) The taxpayer who received the distribution from the retirement or pension plan.

2194 PUBLIC ACTS 2002—No. 615



(B) The spouse of an individual described in sub-subparagraph (A).

(C) An organization described in section 501(c)(3) of the internal revenue code.

(aa) A taxpayer who is a resident tribal member may deduct, to the extent included in
adjusted gross income, all nonbusiness income earned or received in the tax year and
during the period in which an agreement entered into between the taxpayer’s tribe and
this state pursuant to section 30c of 1941 PA 122, MCL 205.30c, is in full force and effect.
As used in this subdivision:

(i) “Business income” means business income as defined in section 4 and apportioned
under chapter 3.

(ii) “Nonbusiness income” means nonbusiness income as defined in section 14 and, to
the extent not included in business income, all of the following:

(A) All income derived from wages whether the wages are earned within the
agreement area or outside of the agreement area.

(B) All interest and passive dividends.

(C) All rents and royalties derived from real property located within the agreement
area.

(D) All rents and royalties derived from tangible personal property, to the extent the
personal property is utilized within the agreement area.

(E) Capital gains from the sale or exchange of real property located within the agree-
ment area.

(F) Capital gains from the sale or exchange of tangible personal property located
within the agreement area at the time of sale.

(G) Capital gains from the sale or exchange of intangible personal property.

(H) All pension income and benefits including, but not limited to, distributions from a
401(k) plan, individual retirement accounts under section 408 of the internal revenue code,
or a defined contribution plan, or payments from a defined benefit plan.

(I) All per capita payments by the tribe to resident tribal members, without regard to
the source of payment.

(J) All gaming winnings.

(iii) “Resident tribal member” means an individual who meets all of the following
criteria:

(A) Is an enrolled member of a federally recognized tribe.

(B) The individual’s tribe has an agreement with this state pursuant to section 30c of
1941 PA 122, MCL 205.30c, that is in full force and effect.

(C) The individual’s principal place of residence is located within the agreement area
as designated in the agreement under sub-subparagraph (B).

(2) The following personal exemptions multiplied by the number of personal or
dependency exemptions allowable on the taxpayer’s federal income tax return pursuant to
the internal revenue code shall be subtracted in the calculation that determines taxable
income:

(a) For a tax year beginning during 1987 ...................................................... $ 1,600.00.

(b) For a tax year beginning during 1988 ...................................................... $ 1,800.00.

(c) For a tax year beginning during 1989 ...................................................... $ 2,000.00.

(d) For a tax year beginning after 1989 and before 1995 ............................ $ 2,100.00.
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(e) For a tax year beginning during 1995 or 1996 ........................................ $ 2,400.00.

(f) Except as otherwise provided in subsection (7), for a tax year 
beginning after 1996 ................................................................................................ $ 2,500.00.

(3) A single additional exemption determined as follows shall be subtracted in the
calculation that determines taxable income in each of the following circumstances:

(a) For tax years beginning after 1989 and before 2000, $900.00 in each of the following
circumstances:

(i) The taxpayer is a paraplegic, a quadriplegic, a hemiplegic, a person who is blind as
defined in section 504, or a person who is totally and permanently disabled as defined in
section 522.

(ii) The taxpayer is a deaf person as defined in section 2 of the deaf persons’
interpreters act, 1982 PA 204, MCL 393.502.

(iii) The taxpayer is 65 years of age or older.

(iv) The return includes unemployment compensation that amounts to 50% or more of
adjusted gross income.

(b) For tax years beginning after 1999, $1,800.00 for each taxpayer and every dependent
of the taxpayer who is 65 years of age or older. When a dependent of a taxpayer files an
annual return under this act, the taxpayer or dependent of the taxpayer, but not both,
may claim the additional exemption allowed under this subdivision. As used in this
subdivision and subdivision (c), “dependent” means that term as defined in section 30e.

(c) For tax years beginning after 1999, $1,800.00 for each taxpayer and every
dependent of the taxpayer who is a deaf person as defined in section 2 of the deaf persons’
interpreters act, 1982 PA 204, MCL 393.502; a paraplegic, a quadriplegic, or a hemiplegic;
a person who is blind as defined in section 504; or a person who is totally and permanently
disabled as defined in section 522. When a dependent of a taxpayer files an annual return
under this act, the taxpayer or dependent of the taxpayer, but not both, may claim the
additional exemption allowed under this subdivision.

(d) For tax years beginning after 1999, $1,800.00 if the taxpayer’s return includes
unemployment compensation that amounts to 50% or more of adjusted gross income.

(4) For a tax year beginning after 1987, an individual with respect to whom a deduction
under section 151 of the internal revenue code is allowable to another federal taxpayer
during the tax year is not considered to have an allowable federal exemption for purposes
of subsection (2), but may subtract $500.00 in the calculation that determines taxable
income for a tax year beginning in 1988, $1,000.00 for a tax year beginning after 1988 and
before 2000, and $1,500.00 for a tax year beginning after 1999.

(5) A nonresident or a part-year resident is allowed that proportion of an exemption or
deduction allowed under subsection (2), (3), or (4) that the taxpayer’s portion of adjusted
gross income from Michigan sources bears to the taxpayer’s total adjusted gross income.

(6) For a tax year beginning after 1987, in calculating taxable income, a taxpayer shall
not subtract from adjusted gross income the amount of prizes won by the taxpayer under
the McCauley-Traxler-Law-Bowman-McNeely lottery act, 1972 PA 239, MCL 432.1 to 432.47.

(7) For each tax year after the 1997 tax year, the personal exemption allowed under
subsection (2) shall be adjusted by multiplying the exemption for the tax year beginning
in 1997 by a fraction, the numerator of which is the United States consumer price index
for the state fiscal year ending in the tax year prior to the tax year for which the
adjustment is being made and the denominator of which is the United States consumer
price index for the 1995-96 state fiscal year. The resultant product shall be rounded to the
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nearest $100.00 increment. The personal exemption for the tax year shall be determined
by adding $200.00 to that rounded amount. As used in this section, “United States
consumer price index” means the United States consumer price index for all urban
consumers as defined and reported by the United States department of labor, bureau of
labor statistics. For each year after the 2000 tax year, the exemptions allowed under
subsection (3) shall be adjusted by multiplying the exemption amount under subsection (3)
for the tax year beginning in 2000 by a fraction, the numerator of which is the United
States consumer price index for the state fiscal year ending the tax year prior to the tax
year for which the adjustment is being made and the denominator of which is the United
States consumer price index for the 1998-1999 state fiscal year. The resultant product
shall be rounded to the nearest $100.00 increment.

(8) As used in subsection (1)(f), “retirement or pension benefits” means distributions
from all of the following:

(a) Except as provided in subdivision (d), qualified pension trusts and annuity plans
that qualify under section 401(a) of the internal revenue code, including all of the following:

(i) Plans for self-employed persons, commonly known as Keogh or HR 10 plans.

(ii) Individual retirement accounts that qualify under section 408 of the internal
revenue code if the distributions are not made until the participant has reached 59-1/2
years of age, except in the case of death, disability, or distributions described by section
72(t)(2)(A)(iv) of the internal revenue code.

(iii) Employee annuities or tax-sheltered annuities purchased under section 403(b) of
the internal revenue code by organizations exempt under section 501(c)(3) of the internal
revenue code, or by public school systems.

(iv) Distributions from a 401(k) plan attributable to employee contributions mandated
by the plan or attributable to employer contributions.

(b) The following retirement and pension plans not qualified under the internal revenue
code:

(i) Plans of the United States, state governments other than this state, and political
subdivisions, agencies, or instrumentalities of this state.

(ii) Plans maintained by a church or a convention or association of churches.

(iii) All other unqualified pension plans that prescribe eligibility for retirement and
predetermine contributions and benefits if the distributions are made from a pension
trust.

(c) Retirement or pension benefits received by a surviving spouse if those benefits
qualified for a deduction prior to the decedent’s death. Benefits received by a surviving
child are not deductible.

(d) Retirement and pension benefits do not include:

(i) Amounts received from a plan that allows the employee to set the amount of compensa-
tion to be deferred and does not prescribe retirement age or years of service. These plans
include, but are not limited to, all of the following:

(A) Deferred compensation plans under section 457 of the internal revenue code.

(B) Distributions from plans under section 401(k) of the internal revenue code other
than plans described in subdivision (a)(iv).

(C) Distributions from plans under section 403(b) of the internal revenue code other
than plans described in subdivision (a)(iii).
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(ii) Premature distributions paid on separation, withdrawal, or discontinuance of a
plan prior to the earliest date the recipient could have retired under the provisions of the
plan.

(iii) Payments received as an incentive to retire early unless the distributions are from
a pension trust. 

This act is ordered to take immediate effect.
Approved December 20, 2002.
Filed with Secretary of State December 20, 2002.

[No. 616]

(HB 6480)

AN ACT to amend 1941 PA 122, entitled “An act to establish a revenue division of the
department of treasury; to prescribe its powers and duties as the revenue collection
agency of the state; to prescribe certain powers and duties of the state treasurer; to
regulate the importation, stamping, and disposition of certain tobacco products; to create
the position and to define the powers and duties of the state commissioner of revenue; to
provide for the transfer of powers and duties now vested in certain other state boards,
commissions, departments and offices; to prescribe certain duties of and require certain
reports from the department of treasury; to provide procedures for the payment,
administration, audit, assessment, levy of interests or penalties on, and appeals of taxes
and tax liability; to prescribe its powers and duties if an agreement to act as agent for a
city to administer, collect, and enforce the city income tax act on behalf of a city is entered
into with any city; to provide an appropriation; to abolish the state board of tax
administration; to prescribe penalties and provide remedies; and to declare the effect of
this act,” by amending section 30c (MCL 205.30c), as amended by 2001 PA 168.

The People of the State of Michigan enact:

205.30c Voluntary disclosure agreement.
Sec. 30c. (1) The state treasurer, or an authorized representative of the state treasurer,

on behalf of the department, may enter into a voluntary disclosure agreement pursuant to
subsections (2) to (11) or an agreement with a federally recognized Indian tribe within the
state of Michigan pursuant to subsections (12) and (13).

(2) A voluntary disclosure agreement may be entered into with a person who makes
application, who is a nonfiler, and who meets 1 or more of the following criteria:

(a) Has a filing responsibility under nexus standards issued by the department after
December 31, 1997.

(b) Has a reasonable basis to contest liability, as determined by the state treasurer, for
a tax or fee administered under this act.

(3) All taxes and fees administered under this act are eligible for inclusion in a voluntary
disclosure agreement.

(4) To be eligible for a voluntary disclosure agreement, subject to subsection (1), a
person must meet all of the following requirements:

(a) Except as otherwise provided in this subdivision, has had no previous contact by
the department or its agents regarding a tax covered by the agreement. For purposes of
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this subdivision, a letter of inquiry, whether a final letter or otherwise, requesting
information under section 21(2)(a) that was sent to a nonfiler shall not be considered a
previous contact under this subdivision if the nonfiler sends a written request to the
department to enter into a voluntary disclosure agreement not later than June 30, 1999.

(b) Has had no notification of an impending audit by the department or its agents.

(c) Is not currently under audit by the department of treasury or under investigation
by the department of state police, department of attorney general, or any local law
enforcement agency regarding a tax covered by the agreement.

(d) Is not currently the subject of a civil action or a criminal prosecution involving any
tax covered by the agreement.

(e) Has agreed to register, file returns, and pay all taxes due in accordance with all
applicable laws of this state for all taxes administered under this act for all periods after
the lookback period.

(f) Has agreed to pay all taxes due for each tax covered under the agreement for the
lookback period, plus statutory interest as stated in section 23, within the period of time
and in the manner specified in the agreement.

(g) Has agreed to file returns and worksheets for the lookback period as specified in
the agreement.

(h) Has agreed not to file a protest or seek a refund of taxes paid to this state for the
lookback period based on the issues disclosed in the agreement or based on the person’s
lack of nexus or contacts with this state.

(5) If a person satisfies all requirements stated in subsections (1), (2), and (4), the
department shall enter into a voluntary disclosure agreement with that person providing
the following relief:

(a) Notwithstanding section 28(1)(e) of this act, the department shall not assess any
tax, delinquency for a tax, penalty, or interest covered under the agreement for any
period before the lookback period identified in the agreement.

(b) The department shall not assess any applicable discretionary or nondiscretionary
penalties for the lookback period.

(c) The department shall provide complete confidentiality of the agreement and shall
also enter into an agreement not to disclose, in accordance with section 28(1)(f), any of the
terms or conditions of the agreement to any tax authorities of any state or governmental
authority or to any person except as required by exchange of information agreements
authorized under section 28(1)(f), including the international fuel tax agreement under
chapter 317 of title 49 of the United States Code, 49 U.S.C. 31701 to 31708. The
department shall not exchange information obtained under this section with other states
regarding the person unless information regarding the person is specifically requested by
another state.

(6) The department shall not bring a criminal action against a person for failure to
report or to remit any tax covered by the agreement before or during the lookback period
if the facts established by the department are not materially different from the facts
disclosed by the person to the department.

(7) A voluntary disclosure agreement is effective when signed by the person subject to
the agreement, or his, her, or its lawful representative, and returned to the department
within the time period specified in the agreement. The department shall only provide the
relief specified in the executed agreement. Any verbal or written communication by the
department before the effective date of the agreement shall not afford any penalty waiver,
limited lookback period, or other benefit otherwise available under this section.
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(8) A material misrepresentation of the fact by an applicant relating to the applicant’s
current activity in this state renders an agreement null and void and of no effect. A
change in the activities or operations of a person after the effective date of the agreement
is not a material misrepresentation of fact and shall not affect the agreement’s validity.

(9) The department may audit any of the taxes covered by the agreement within the
lookback period or in any prior period if, in the department’s opinion, an audit of a prior
period is necessary to determine the person’s tax liability for the tax periods within the
lookback period or to determine another person’s tax liability.

(10) Nothing in subsections (2) to (9) shall be interpreted to allow or permit unjust
enrichment as that term is defined in subsection (15). Any tax collected or withheld from
another person by an applicant shall be remitted to the department without respect to
whether it was collected during or before the lookback period.

(11) The department shall not require a person who enters into a voluntary disclosure
agreement to make any filings that are additional to those otherwise required by law.

(12) The department may enter into a tribal agreement with a federally recognized
Indian tribe specifying the applicability of a tax administered under this act to that tribe,
its members, and any person conducting business with them. The tribe, its members, and
any person conducting business with them shall remain fully subject to this state’s tax
acts except as otherwise specifically provided by an agreement in effect for the period at
issue. A tribal agreement shall include all of the following:

(a) A statement of its purpose.

(b) Provisions governing duration and termination that make the agreement
terminable by either party if there is noncompliance and terminable at-will after a period
of not more than 2 years.

(c) Provisions governing administration, collection, and enforcement. Those provisions
shall include all of the following:

(i) Collection of taxes levied under the general sales tax act, 1933 PA 167, MCL 205.51
to 205.78, or the use tax act, 1937 PA 94, MCL 205.91 to 205.111, on the sale of tangible
personal property or the storage, use, or consumption of tangible personal property not
exempt under the agreement.

(ii) Collection of taxes levied on tobacco products under the tobacco products tax act,
1993 PA 327, MCL 205.421 to 205.436, and taxes levied under the motor fuel tax act, 2000
PA 403, MCL 207.1001 to 207.1170, and the motor carrier fuel tax act, 1980 PA 119, MCL
207.211 to 207.234, on sales of tobacco products or motor fuels not exempt under the
agreement.

(iii) Withholding and remittance of income taxes levied under the income tax act of
1967, 1967 PA 281, MCL 206.1 to 206.532, from employees not exempt under the agreement.

(iv) Reporting of gambling winnings to the same extent and in the same manner as
reported to the federal government.

(v) A waiver of tribal sovereign immunity sufficient to make the agreement enforceable
against both parties.

(d) Provisions governing disclosure of information between the department and the
tribe as necessary for the proper administration of the tribal agreement.

(e) A provision ensuring that the members of the tribe will be bound by the terms of
the agreement.

(f) A designation of the agreement area within which the specific provisions of the
tribal agreement apply.
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